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TIFFANY N. NORTH, State Bar No. 228068
County Counsel, County of Ventura
JEFFREY E. BARNES, State Bar No. 212154
Chief Assistant County Counsel
FRANCHESCA S. VERDIN, State Bar No. 273464
Assistant County Counsel
800 South Victoria Avenue, L/C #1830
Ventura, California 93009
Telephone: (805) 654-2580
Facsimile: (805) 654-2185
E-mail: jeffrey.barnes@ventura.org
E-mail: franchesca.verdin@ventura.org

Attorneys for Respondent County of Ventura (EXEMPT FROM FILING  
FEES [Gov. Code, § 6103].)

SUPERIOR COURT OF CALIFORNIA, COUNTY OF VENTURA

VENTURA COUNTY COALITION OF
LABOR, AGRICULTURE, AND
BUSINESS, a non-profit membership
organization,

       Petitioner,

vs.

COUNTY OF VENTURA, a public
entity; and DOES 1-25, inclusive,

        Respondent.
                                                                 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

No. 56-2019-00527815-CU-WM-VTA

NOTICE OF ENTRY OF JUDGMENT

[CEQA CASE: Pub. Resources Code, 
§ 21000 et seq.]

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

PLEASE TAKE NOTICE that on April 12, 2022, the Judgment attached as 

Exhibit 1 hereto was entered in the above-captioned proceeding.

TIFFANY N. NORTH
County Counsel, County of Ventura

Dated: April 22, 2022 By                                                                      
FRANCHESCA S. VERDIN
Assistant County Counsel

Attorneys for Respondent County of Ventura

NOTICE OF ENTRY OF JUDGMENT
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RECEIVcO
r,-VENTURA SUPERTOR COURT

TIFFANY N. NORTFI, StaleBar No. 228068 MAR 2 I Z0Z?County Counsel, County of Ventura
JEFFREY E. BARNES, State Bar No. 212154
Chief Assistant Countv Counsel
FRANCHESCA S. VE,RDIN, State BarNo. 273464
Assistant Countv Counsel
800 South Victoria Avenue, LIC #1830
Ventura, California 93 009
Telenhone: (805)654-2580
Facsimile: laosl 654-2t85
E-mail: ieffrey.barnes@,ventura.orgE-mail: Tranchesca.veidin@,ventur6,org

Aftomeys for Respondenf County of Ventura

VENTURA COUNTY COALITION OF
LABOR, AGRICULTURE, AND
BUSINESS, a non-profit membership
organization,

E

r VENTTJRA
SUPERIOR COt'RT

F'IT-ED

1

(EXBMPT FROM FILINC
FEES [Gov. Code, $ 61031.)

SLIPERIOR COURT OF CALIFORNIA, COLINTY OF VENTURA

No. 56-20 I 9-00s278 I 5-CU-WM-VTA

tPRgPofEDl JUDGMENT

ICEQA CASE: Pub. Resources Code,
$ 21000 et seq.l

Petitioner,

vs

COLTNTY OF VENTURA,
entity; and DOES l-25, incl

ap
usl

Respondent.

ublic
V9o

I

IJUDGMENT
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JUDGMENT

On November 9, 202I, in the above-entitled court, the first arnended petition for

writ of mandate and complaint for declaratory and injunctive relief; for the action filed

April 25,2019 ("Petition"), by petitioner Ventura Counfy Coalition of Labor, Agriculture

and Business ("CoLAB") was heard in Department 40, the Honorable Mark S. Borrell,

presiding. The matter was taken under submission,

The court filed its tentative decision, which was also its proposed statement of

decision, on February 4,2022, denying CoLAB's Petition and ordering all clairns stated

therein dismissed. CoLAB subsequently filed a statement of principal controverted issues

and request for statement of decision on February 22,2022 ("Statement of Controverted

Issues"). Respondent County of Ventura ("County") filed a response to the Statement of

Controverted Issues on March 4,2022. Intervenors Los Padres Forest Watch, Defenders

of Wildlife, Center for Biological Diversity, and National Parks Conservation Association

also filed a response to the Statement of Controverted Issues on March 4,2022.

On March 14,2022, the cor,rrt filed a minute order adopting, without change, its

February 4,2022 proposed statement of decision as its statement of decision, and

directing the clerk to serve the minute order and statement of decision on the parties. A

copy of the court's March 14,2022, minute order and statement of decision is attached as

Exhibit A hereto and incorporated herein by this reference.

NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED that:

l. CoLAB is not entitled to any relief on the Petition;

2. The Petition is denied and all claims stated therein dismissed;

3. Judgment is entered in favor of the County;

4. County is the prevailing parfy and shall have and recover its costs, as shall

be determined by a timely filed memorandum of costs.

MARK S. BO
JUDCE OF THE SUPERIOR COURT

2

Dated b

lP SEDI JUDGMENT
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EXHIBIT A
IJPERIOR COURT OF CALIFORNIi t

COUNTY OF VENTURA
VENTURA

MINUTE ORDER

DATE: A311412022 TIME: 04:10:00 pM DEpT: 40
JUDICIAL OFFICER PRESIDING: Mark Borrell
CLERK: Art Alvara
REPORTERIERM:

CASE NO: 56-2019-0052781 5"c U-WM-VTA
CASE TITLE: VC Coalition of Labor vs. Coun
CASE CATEGORY; Civil - Unlimited CASE

ty
T

of Ventura
YPE: Writ of Mandate

"Upon the timely request of one of the parties in a non-jury trial, a trial court is required to render a

stdiement of decision addressing the factual and legal bases for its decision as to each of the principal
controverted issues ol the case." (Muzquiz v. City of Emeryville (2000) 79 Cal,App,4th 1106,
1124-1125,) "[AJ statement of decision is required only to set out ultimate finQiqgs rather than
evidentiary oned.'' (Anitelope Valley Groundwafer Cases (2020) 58 Cal,App.Sth 343,.e65,) An "ultimate
fact" is "a core fact, such as an essential element of a'claini." (/d., 58 Cal.App.Stn at p. 265, citing
Central Valley General Hospital v. Smith (2008) 162 Cal.App.4th 501, 513; internal quotes omitted.)
Consequently, in preparing a statement of decisioq,_a trial court is not required to go "po_int bypoint" to
the isstjes ralsed in the re(uest. (|d,, 58 Cal.App.5in at p, 265, citing Golden Eagle lns. Co. v. Forenost
/ns. Co. (1993) 20 Cal,App,4lh 1372, 1379-1380; internal quotes omitted,) Similarly, in drafting a

statement of dicision "courts need not cite every case parties mention." (Schmidt v. Superior Cour!
(2020) 44 Cal.App,Sth 570, 585.)

APPEARANCES

On February 4, 2022, the court issued its tentative decision in this matter and gave notice that the
tentative decision would serve as the court's proposed statement of decision. Subsequently, Petitioner
timely flted its request for statement of decision on controverted issues it contends were not adequately
addressed in the proposed statement. (See Calif. Rules of Ct., rule 3.1590, subdivision (c)(a).)

The court has considered the nratters raised in Petitioner's statement of controverted issues, as well as
the 'responses thereto filed by the County and lntervenors. The court is satisfied that the lengthy
statement of decision proposed by the court is legally sufflcient and does comply with Code of Civil
Procedure section 632,

Therefore, the court has adopted without change the proposed statement of decision as its statement o[
decision.

The clerk is direct to serve this minute order and the statement of decision on the parties.

DATE: 0311412022

DEPT: 40
vEr{.FNR.10.01

IVIINUTE ORDER Page 1
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EXHIBIT A

I certify that I an'l not a party to this cause. I certify that a true copy of the Minute Order was mailed following

standard court practices in a sealed envelope with postago fully prepaid, addressed as indicated below, The

rnailing and this certification occurred at Ventura, California, an 0311512022.

Clerk of ihe Court, bY a^(*r A*on
, Deputy

LEROY $MITH
COUNTY COUNSEL
B0o s vlcToRlA AVENUE , b/ c
VENTUM, CA 93009

fisqlaath i2e2aiak,. , l(et,'
J (r rltri., uoe c:t k <faaryi'

/?oo 1ivenu."r/ii" Jh/t, /il rt"I y3a

I ot flnlr/"q 3/ 2 oo 6 7

MICHAEL ROEINSON DORN
UC IRVINE SCHOOL OF LAW
P.O.BOX 5479
rRVlNE, CA 926'16

f{ e.t,' ,f L {ifiro ,. .trf'2114.-
7lL ru , /t* n.' ,rfu //e

Tur, r*,iracrcfuro (a'/ct', s-/1 ft'
CJ o, F,'qqc4ro, d fWrt

SUPERIOR COURT OF CALIFORNIA, COUNTY OF VENTURA

Ventttra
800 South Victoria Avenue
Ventura, CA 93009

SHORT TITLE: VC Coalition of Labor Vs. County of Ventura

CLERK'S CERTIFICATE OF SERVICE BY MAIL (Minute Order)
CASE NUMBER:

56-201 9-0052781 5 -C U -WM -VTA

V3 1013a (Juno 2004)

CLERK'S CERTIFICATE OF SERVICE BY MAIL

Prgo: I

Codc ol Ciel l'.oflxt'tr.' . S CCPl0lllnl
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EXHIBIT A

supJRi&u8*ucr
F,.IT"BD

MAR 1 4 2922

L CORMICK
'and Clerk

SuptrtttoR cour{"t oF'ft-iE srA"t'E ot? cl\1",itroRNIA

i?OR 1'I-II] COUNI"Y OF Vb]N'IUI(A

VI]N'IUIIA COUN'IY COALI'|ION OF

LABOR ACIUCUL'I:URI NN D

BUSINNSS,

I'ctitioncr',

) Case No.: 56-20 I 9-0052781 5-CtJ-\\/i\'t'Vl'r\

STATEI\4EN'I' OI? D ECI SI ON

vs.

COUNI'Y OF VEN'TURN,

Rcspondcnt,

LOS Pr\DIIES rORIS'|WA'I'CH,
DEITENDERS OF WILD[,IFI], CI]NTER
FOit ISIOLOGICAL DIVERSIl-V, ancl

NA'fIONAI- PARKS CONSI]RV{|ION
ASSOCIA"['ION,

Ittton,enors.

Vgrturn County Coalitiop oi [.abor, r\griculturc artcl []usirtess ("Petitiotrel'") llctitioris lbr

a rvrit of'prlpclatc. 'l'hroug[ its lirst i.rnrenclecl petition. Pclitioner contcttcls tltat Itcspclrttlcttt,

Cgtrptl'61'Vcntgra ("Coutrty"), ran albtrl of a nunrbcrof llu's irr adoPtirrg a latrcl ttsc ortlinitncc

iltenclccl to pr.eservc rvilcllif'e con'iclors in less-d*,cloped rtt'sas o['thc coutttl'. Spcci{ically'

pctitioner has stateclcauscs o['actiou fbr a rvrit o1'nrartclatc attcl clcclaratory relicl'bitscd ort: (l)

allegecl violations ol'thc Calilbrrria Enviroruncntal Quality Act ("Cl.iQA"); (2) allcgecl violiltions

56-20 I 9-005278 I 5-Cl,l-WM-V',l:A S'lliil EMEN'f Oij DECISION
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EXHIBIT A

of Government Code sections 65855 and 65857 of the State Planning and Zoning Law; (3) a

constitutional claim that the subject ordinance is arbitrary and capricious; (4) alleged violations

of Government Code section 55008 (inconsistency with General PIan); (5) alleged violations of

the Williamson Act (Gov. Code, $ $ 5 1200- 51297 .4); and (6) alleged violations of the Surface

Mining and Reclamation Act ("SMARA") (Pub. Res. Code, $ 2710 et seq').

The County disputes the key allegations of the amended petition, and it tuges the coutl to

deny the petition.

Los Padres ForestWatch, Defenders of Wildlife, Center for Biological Diversity, and

National Parks Conservation Association (collectively, "lnteryenors") have intervened in the

action. These intervenors side with the County on the CEQA issues,

This case and anotherl have been consolidated for the purposes of the certification of the

administrative record ("AR") and for oral argument but for no other purpose. The court will

issue separate judgments in each case.

The court rendered a tentative decision and gave notice that the tentative decision would

also serve as the proposed statement of decision. Subsequently, Petitioner requested the court

make additional findings. The request was denied by separate minute order.

SUMMARY

On March 12,2019, by a vote of 3-2, the County Board of Supervisors ("Board")

approved the Habitat Connectivity and Wildlife Conidor Project ("the Project"). Generally, the

purpose of the Project was to restrict development within an approximately 163,000 acre overlay

zone to permit mountain lions and other wildlife to move more freely through native areas of the

county. The Project was implemented through the adoption of an ordinance entitled, "County-

Initiated Proposal to Amend the Generat Plan and Articles 2, 3, 4,5,9, and l8 of the Non-

Coastal Zoning Ordinance (PLl6-0127) to Establish a Habitat Connectiviry and Wildlife

Conidors Overlay Zone and a Critical Wildlife Passage Areas Overlay Zone, and to Adopt

Regulations for These Areas; Find that the Proposed Amendments are Exempt from

I cA construclion vs. counry of ventur4 case No. 56-2019-00527805-CU-WM'VTA'

-2-
56-20 t 9-005278 I s-CU-WM-VTA STATEMENT OF DECISION
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-) EXH|BIT A

Ettvirontttctttul llcvicrv tJnclcr the Califorrria llrrvironrrrcntul Quality z\ct" ("the OrcJirruncc").?

I)ctitioncr challertgc.s thc Ordinancc on sevcral qrouncls. First. l'}ctitiotler c0ntctrtls thirt

the County lrits violatecl tlrc provisic.rns o{'CIQA irr that:

o ll'he County itr:properly split the Pr'oject fi'orrl tlre Cidneral Plan [Jpclate ancl thcrubv
errgnged in iilegal "pieCenreal ing."

"['he Projcct is not cxenrpt fronr CIJQA review unclel thc Clnss 7 and Class 8 excnrption.s

becattse tltose e.renrlltions do not npply by their ou,n ternrs, but cvcn if'thcy do, arr

excoption to tlre excnrptiolls applics because thele is a reasonablc possibility o1'atlver.sc

impacts duc to unusual circunrstances.

The Crlunty inrpropcriy relied on the "conrrlon senss" cxenrption becausc it is rrr:t ccrtaitt

thc Prgject has no possibility of havirrg a significant eft'ect or1 thc environtttcrtt,

ln addition, Petitioner argues thirt the Ordinancc's f'encing regLtlations cottstitute an ttttlatr'['ttl

taking.

I;innlly, Petitiorrer assefis that thc Countl, r,iolatcd Statc Planning lrtd Zoning Lart', tlntl

Coverlnrelt Cocle sectiorr 65855, e! seq,, rvlrich concelt't how local govcrllnlents enact zotting

orclinanccs

flrc Countl, clenies auy inrpropriety occuu'ccl in aclopting the Ordirtance and rrrgcs the

cout.t to cleny thc pbtition. It contencls that Petitioncr's asserled CEQA violatiorrs lttck rttcrit'

Spccifically,'the County cotttends

o 'l'hcrc is no "pieccrrrealing" r,iolation because Project ancl tlre Cencral Plalt Upclltc alc

seporate plojects ul'ldcr CEQA,

o The Projcct is exernl:t from CEQA uncler tlre Class 7, Class 8, lttd tlre commoll scllsc

exenrptiorrs, ancl substantial ovidcrrcc supports tlrc Coirnty's frndings as to caclt

exerrtptiott.

o The.unusual circurnstances exception to the categorial exetttptiorts does uot apP[.v'

'l'hc Coritrty also argucs thc Petitioner has rvaivctl its othcr argttttrettts

i Whi,r is rc.l'crr.ccl to irs "thc Orclirrlncc" is ilctrlitlly t\vo sepirr0tc orclittittrccs, passcd ott lvlarclt 12, l0 l9 lttrrl r\{;trcll

1g,20 19. 'l'itu plrrics irrterchirngcirbl;'re lcr to "thc Ordinirtrcc" at:tl "lltc Ortlitrirrtccs," 'l'llc cotrrt hel'c trscs tltc

sirrgular lonrt to re['cr to botlr,

c

o

.)

56.20 I 9-005?78 I 5-C(J- -v'r-n S'l'rtt'llM ENl' OF DnC ISION
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EXHIBIT A

The Intervenors also ask the court to deny the petition. Intervenors argue that substantial

evidence supports the County's use of the Class 7 and Class 8 exemptions.

ReWe!$ for Judicial Noticg

1. Petitioner's RequeslforJudicial Notice inSupport of the Opening Brief

Petitioner requests judicial notice of County Board of Supervisors Resolution No. 20-

106, dated September 15,2020, adopting the 2040 General Plan Update. The County opposes

this request by arguing that there is no basis for considering this evidence because it did not exist

at the time the County adopted the Ordinance.

The objection has merit. Sometimes extra-record evidence is admissible when a CEQA

claim challenges the finding of an exemption, but not typically. "Extra-record evidence is

adrnissible under this exception only in those rare instances in which (l) the evidence in questi

existed before the agency made its decision, and (2) it was not possible in the exercise of

reasonable diligence to present this evidence to the agency before the decision was rnade so that

it could be considered and included in the administrative record." (l{eslern States Petroleum

,{ssn v. Superior Court (1995) 9 Cal.4th 559, 578, italics in original.) Here, the County adopted

the Ordinance in March 201g (e.g., see AR 00010), and the resolution of which notice is sought

was adopted in September2020- roughly l8 months later. Since the resolution did not exist at

the time the GEQA determination was made, it cannot be considered for purPoses of analyzing

the CEQA claim.

Therefore, this request for judicial notice is denied'

2. The County's Request for Judicial Nolice

The County requests judicial notice of Ventura County Fire Protection District Ordinance

No. 30, adopted by the Board of Directors of Ventura County Fire Protection District on

October 25,2016.

The Counry persuasively argues that this ordinance is subject to judicial notice as a

regulation and legislative enactment. (See Evid. Code, $ 452, subd. (b).) Further, lhis ordinance

is relevant because it was cited by speakers and commentators during public hearings. As noted

above, atthough typically extra-record evidence is not permitted in CEQA cases' it may be in

-4-
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EXHIBIT A

I im ited ci rcumstances.

Flere, the fire protection ordinance is admissible for.a limited purpose: as background

information to put into context the comments of those who referred to it in the administrative

record. (WesternSrates Petroleum Assn. v. Superior Courl, supra,9 Cal.4th at pp. 578-579,

citing with approval Asarco, Inc. v. U.S. Environmental Protection Agency (9th Cir. 1980) 616

F.2dll53, 1160.)

Therefore, the County's request for judicial notice is granted-

3. Pelitioner's Request for Judicial Notice in lts Reply Brief

Petitioner requests judicial notice of the County of Ventura - Resource Management

Agency - Planning Division - Planning Commission Packet for a September 2,2021hearing'

This document did not exist when the County approved the Project in March 2}lg'Thus,

it is not subject to judicial notice in this CEQA action. (See lltestern Stqles Petroleum Ass'n v.

Supgr. Ct., supra, g Cal.4th at pp. 578-79.) In addition, Petitioner does not explain why judicial

notice of this item was not requested in its opening brief. Generally, evidence offered for the

first time in a reply brief will not be considered, unless an excuse or reason is given for failing to

submit the evidence sooner, since considering post-opposition evidence would deprive the other

party of the opportunity to respond. (See Ladyv. Palen (1936) l2 Cal'App'2d3,5; see also

Reichardt v. Hoffman (1997) 52 Cal.App.4th754,764.)

Accordingly, Petitioner's rebuttal request forjudicial notice is denied.

The County contends that petitioner has forfeited its third, fourth, fifth, and sixth causes

of action by failing to substantively address these claims in its opening brief, citing Holden v,

Ciry of San Diego (2019) 43 Cal.App.5th 404, 418 ('Holden"). Petitioner disagrees' It argues

that there has been no forfeiture, that it is entitled to declaratory relief based on a CEQA

violation, and that it has not forfeited its fifth and sixth causes of action because Petitioner

..join[ed] the brief and arguments of CaICIMA in connection with these claims."l

3 "CalCIMA" is the petitioner in the partially consolidated case'

-5-
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EXHIBIT A

Holden provides useful guidance in assessing these arguments- The Court of Appeal

there analyzed the forfeiture issue this way:

Finally, although Holden's opening brief alludes to his claim in the trial court that

City did not comply with Government Code section 65863 in approving the

Project, we conclude that Holden waived or forfeited that argument both in the

trial court and on appeal. "When an appellant fails to raise a point, or asserts it
but fails to support it with reasoned argument and citations to authority, we treat

lhe point as waived." [Citation.] Altematively stated, "[w]here a point is merely

asserted by [appellant] without any [substantive] argument of or authority for its

proposition, it is deemed to be without foundation and requires no discussion."

[Ciiation,] "lssues do not have a life of their own: if they are not raised or

iupportedby [substantive] argument or citation to authority, we consider the

issues waived." [Citations.] The record shows that Holden raised Government

Code section 65863 in the trial court only in a footnote in his opening brief and

without any substantive legal analysis. . . . Holden neither quoted the relevant

language of that statute nor provided any substantive legal analysis showing that

Ciry wis required to comply with that statutory provision and failed to do so.

Because Holden did not adequately raise and discuss the Government Code

section 65863 issue in the trial court, he is precluded from raising that issue on

appeal. [Citation.]

(43 Cal.App.Sth at pp. 418-419.)

The third cause of action is captioned "Ordinance is Arbitrary and Capricious." It alleges

that the Ordinance is "not supported by substantial evidence, and violates the due process and

equal protection rights of residents." (First Am. Pet.,11248.) Petitioner's opening brief does not

include any references to the phrases "arbitrary and capricious," "due process," or "equal

protection." It did argue that the Ordinance amounted to an unconstifutional taking, but that

constitutional claim is based on a legaltheory distinct from any pleaded in the third cause of

action. The third cause of action is forfeited

The fourth cause of action is one based on Govemment Code section 65008 for an

alleged violation of section 65860. This is to be distinguished from'the second cause of action

based on Government Code sections 65855 and 65857, Government Code section 65008

prohibits a local agency from discriminating in its tand use decisions based on, for example,

demographics, financing method, familial status, occupation, or income. Govemment Code

section 65860 requires consistency between a counfy's zoning ordinances and its general plan.

-6-
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^) EXHIBIT A

The table olauthorities to Petitioner's opening and reply briefs confirm that neither section

65008 norsection 65860 of the Government Code is mentioned in either. (There are references

to section 65855 and 65857, but those sections pertain to the second cause of action.) Therefore,

the fourth cause of action is forfeited.

Next, the county argues that Petitioner has forfeited the fifth cause of action, which

relief under the Williamson Act (Gov. Code, $ $ 51200-51297.4), Petitioner acknowledges in its

reply brief that it has abandoned this cause of action. (Reply alp.29, fn' l3')

Finally, Petitioner disputes that it has forfeited its sixth cause of action, alleging a

violation of SMARA. This cause of action was not specifically addressed in Petitioner's openi

brief. However, in its reply briei Petitioner asserts that it joined in CaICIMA's brief in the

partially-consolidated action and, in particular, that it joined in the arguments made by CaICIMA

with respect to SMAM. This assertion, however, is not borne out by the record. The only

joinder in Petitioner's opening brief related solely to the unusual circumstances exception to

CEQA categoricalexemptions. (Opening Brief, p.28,fn.7.) Therefore, Petitioner did not join

in CaICIMA's SMARA arguments.

Moreover, Petitioner may not raise new issues in its reply brief by joining in CaICIMA's

SMARA arguments. As noted above, matters raised for the first time in a reply brief will

generally not be considered, unless an excuse or reason is proffered for failing to submit them

sooner. No such excuse or reason has been stated here. As a result, the sixth cause of action has

been forfeited.

Having disposed of these preliminary matters, the court now turns to the heart of the

parties' dispute.

BApKCRoLINp

(a) Permitting Requitements Before the Ordinance

Before the adoption of the Ordinance, the County's General Plan required, and still

requires, the following with respect to surface mining and related conditional use permits

("CUPs"): t

-7-
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The Non-Coastal Zoning Ordinance ("NCZO") requires CUPs for all mineral resource

development. (AR 13598; 13608-09.)

The General Plan requires CUPs meet General Permit Approval Standards. ,(AR 13836.)
The permits shall be granted if all billed fees and charges for processing the application
request have been paid, and all of the specified standards are met, subject to some
discretionary exemptions. (lbid.) Under those standards, the applicant must demonstrate
that:

a. The proposed development is consistent with the intent and provisions of the

County's General Plan and of Division 8, Chapters and2, of the Ventura County
Ordinance Code;
b. The proposed development is compatible with the character of surrounding,

legally established development;
c. The proposed development wouid not be obnoxious or harmful, or impair the

utiliry of neighboring property or uses;

d. The proposed development would not be detrimental to the public interest,

health, safety, convenience, or welfare;

e. The proposed development is compatible with existing and potential land uses

in the general area where the development is to be located (CUPs only);

f. The proposed development will occur on a legal lot; and

g. The-proposed development is approved in accordance with CEQA and all other

applicable laws. (/bid, )

The General Plan Goals, Policies, and Programs require the following (AR 13938,

emphasis in original):

,'1. Applications for mineral resource development shall be reviewed to assure

minimal disturbance to the environment and to assure that lands are reclaimed for

appropriate uses which provide for and protect the public health, safety and

welfare,"
,,2. Mining operations shall comply with the requirements of the County Zoning

Ordinance and standard conditions, and state laws and guidelines relating to

mining and reclamation'"
.,3. All cliscretionary permits for in-river mining shall be conditioned to

incorporate all feasibie me$ures to mitigate flooding and erosion impacts as well

as impacts to water resources, biological resources, and beach sediment

transport."
..4. petroleum exploration and production shall comply with the requirements of

the County Zoning Ordinance and standard conditions, and state laws and

guidelines relating'to oil and gas exploration and production."
,.5. As existing pe-troleum permits are modified, they shall be conditioned so that

production *ilt'U. subjectlo appropriate environmental and jurisdictional

review."
,.6. All General Plan amendments, zone changes, and discretionary developments

shall be evaluated for their individual and cumulative impacts on access to and

extraction of recognized mineral resources, in compliance with the California

a

a
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EXHIBIT A
I

Environmental Quality Act."
"7. Mineral Resource Areas may be established, in whole or part, in accordance

with the following criteria:

"Any area designated by the State Board of Mines and Ceology as an area

of statewide or regional significance pursuant to the provisions of the

Surface Mining and Reclamation Act of 1975.

"Any area covered by a discrelionary permit (e,g., a CUP) for mining of
aggregate minerals determined to be of Statewide or regional

significance."

"8. Discretionary development within a Mineral Resource Area shall be subject to

the provisions of the Mineral Resource Protection (MRP) Overlay Zone, and is

prohibited if the use will significantly hamper or preclude access to or the

extraction of rnineral resources."

(b) The Ordinance

Among other things, the Ordinance defined two'overlay zones, which are described in

separate sections of the Ordinance. The first of those sections, which defines the Habitat

Connectivity and Wildlife Corridors Overlay Zone ("HCWC zone"), reads as follows:

Section 8rc4-7,7 - Habitat Connectivity and Wildlife Corridors Overlay Zone

The general purposes of the Habitat Connectiviff and Wildlife Corridors overlay

zane areto preserve functional conneclivity for wildlife and vegelalfon throughout

the overlay zone by minimizing direct and indirect barriers, minimizing loss of

vegetatioiand habiiat fragmentation and minimizing impacts to those areas that are

nulo*, impacted or otherwise tenuous with respect to wildlife movement. More

specifically, the purposes of the Habitat Connectivity and Wildlife Conidors

overlay zone include the following:

a, Minimize the indirect impacts to wildlife created by outdoor lighting, such

as disorientation of nocturnalspecies and the disruption of mating, feeding,

migrating, and the predator-prey balance'

b. .prJserve-thefunctional connectivity and habitat quality of surface water

fearitres, due to the vital role they play in providing refuge and resources

for wildlife.
c. protect and enhan ce wildlife crossing struclures to help facilitate safe

wildlife passage.

d. Minimize thelntroduction of invasive plants, which can inctease fire risk,

reduce water availability, accelerate irosion and flooding, and diminish

biodiversity within an ecosystem'

e. Minimize witdtife impermeable fencing, which can create barriers to food

and water, shelt'er, and breeding access to unrelated members of the same

species needed to maintain genetic diversity'

,

s6-20 l 9-005278 I s-CU-WM-VTA
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The second section, which defines a "Critical Wildlife Passage Areas Overlay Zone"

("CWPA zone"), reads:

Section 8104-7.8 - Critical Wildlife Passage Areas Overlay Zone

There are three critical wildlife passage areas that are located entirely within the
boundaries of the larger Habitat Connectiviry and Wildlife Corridors overlay
zone. These areas are particularly critical for facilitating wildlife movement due to

any of the following: (l) the existence of intact native habitat or other habitat with
important beneficial values for wildlife; (2) proximity to water bodies or
ridgelines; (3) proximity to critical roadway crossings; (4) likelihood of
encroachment by future development which could easily disturb wildlife
movement and plant dispersal; or (5) prescnce of non-urbanized or undeveloped

lands within a geographic location that connects core habitats at the regional

scale.

(AR 0o2l r-r2.)

(The HCWC and CWPA zones are at times refened to herein collectively as the "overlay

zones.t')

The Ordinance also amends Article 9, Section 8109-4 of the NCZO by adding

new Section 8109-4.8, captioned "Habitat Connectivity and Wildlife Corridors Overlay

Zone," and Section 8109-4.9, captioned "Critical Wildlife Passage fueas Overlay Zone."

(AR 00214-30.) Section 8109.4.8.1, regarding the HCWC zone, govems applicability.

(AR 00214-15.) That section states in relevant part:

d. If a proposed land use or structure requires a discretionary permit or modification

thereto under a section of this Chapter other than Sec. 8109-4.8, no additional

discretionary permit or Zoning Clearance shall be required for the proposed. land

use or structure pursuant to this Sec. 81094.8. Instead, applicable standards,

requirements and procedures of this Sec.8109-4.8 shall be incorporated into the

processing of the application for, and the substantive terms and conditions of, the

discretion-ary prrrit ot modification that is otherwise required by this Chapter,

(AR 00215, emPhasis in original.)

Section 8109.4.8.2, concerning the HCWC zone, governs outdoor lighting, and

generally imposes limitations on certain fype of lighting, and the brightness and colors of

lighting permitted. (AR 00215-21.) Exempt from these standards are temporary or

intermittent outdoor night lighting necessary to conduct surface mining operations or oil

and gas exploration and production, regardless of the location or number of lights used

- l0-
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internrittently (ri'ith inlcrmittcut dclinccl as 3l-90 cnlcnclar days ruitlrir) an)' l2-nronth

pcriod). (AIt 00216,) Ligliring fbr oil arrd gas operations ancl sttrlitcc ntittittg operations

"nray deviatc irom the ilbove-stntc(l starrdard nlld re(luironrcnts" if "a lightilrg plan lisJ

approved by the Countl,clurin-s the discLetionary perrrritting proccss for tltc subject facilitl'

or opcr'aticln" Altd is "clcsignccl.ancl operatccl to ntinin:ize irnphcts on rvildlife pnssilge to the

extent I'easiblc." {AIt 0022(\-21 .)

Section I 109.4.8.3, applying to the J-ICWC z.one, gove rns rvildlilt crossittg slrtlcttrrcs,

surlacc water l'ciiturcs. vegcratiorl nroclilication, rvilcllife inrpermcable l'errcing, and pcrrnitting.

(AR 00221-30,)

SectiolSl0g.4.gpcrtainsonlytcltheCWPAzone. Il.inrposesntot'crestrictivc

rcquirenrents, (Ali 00230-37.) Sjcction 8109.4.1 govcrns applicability, allcl itcontains tltc sitttte

discretionary pernrit/rrroditlcation language applicable rnorc broaclly to the FICWC zolle. as sct

forth above in Secrion S104.8.1(cl). (,,\l( 00231-32.) Section ti109,4.2 sets forth exerttptiorts.

although nopc specilically applics ro surlircc rnining or oil ancl gas exploration. (AR 00232-:i4')

Section 8109.4.9.3 scts forth perrnitting rcquirenrents fbr developnlent' (r\R 00234-36')

.Likervise, scction g l0g-1,9.4 sqts t<ltth rhe cliscletionary perniit applicaticln ancl approval

standards applicablc rvhenever a discririorrary ;:ermit or modification thereto is requifctl to

authorize clcvclopmcrtt ptrrsLlant to this Section 8109-4.9' (AR 00236-37')

criQ_A

petitioner.conten<Js tlie County's acloptiorr of the Orclinancc violated CEQr\ in scveral

respects. petitiorrcr argrles that thc County improperly split the Orclinance frorrl the Ccneral

Pla', and it contentls that in 9loing..\o tl'rc County violatecl thc prohibition on "piccentcaling"

CEQI\ pr.ojects. pctitioner.also argues tlrat the County elrotrcously lourid thc Pt'ojcct rvas

e.\enlpt li.onr CllQA. 'l'l* Cotrnty clisprrtcs thesc cgntentiorls'

1. (tiQA Ovcrt'iaw

'l'5e Calilbrnia Suplente Clourt has sunrnrarizccl thc lrrovisiori of'CllQr\ tliis rvay:

CIIeA rvas clactcrl to aclvancc lbr.tr rclated pul'poscs: to (l) inl'orttr thc

goverpp"tent a1c[ ptrSlic abor,rt a proposccl activity's Ptltentilrl cnvirotttnctttal

inpo.,r, (Z) iclentily \vilys t<l reclucc, or avoicl. envirotttttctttirl clatrtage; (3) Frcvellt

. I I-
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EXHIBIT A

environmental damage by requiring project changes via alternatives or mitigation

measures when feasible; and (4) disclose to the public the rationale for
govemmental approval of a project that may significantly impact the

environment. [Citation.]

To further these goals, CEQA requires that agencies follow a three-step process

when planning an activity that could fall within its scope. [Citations.] First, the

publicagency must determine whether a proposed activity is a "project," i,e,, an

activity that is undertaken, supported, or approved by a public agency and that

"may cause either a direct physical change in the environment, or a reasonably

foreieeable indirect physical change in the environment." [Citation.]

Second, if the proposed activity is a project, the agency must next decide whether

the project is exempt from the CEQA review process under either a statutory

.*.rpiion [Citation] or a categorical exemption set forth in the CEQA Guidelines

[citation]. lf ttre agency determines the project is not exernpt, it must then decide

*5rth.r ttr. projeci may have a signilicant environmental effect. And where the

project will not have such an effect, the agency "must 'adopt a negative

declaration to that effect."' [Citation.]

Third, if the agency finds the project "may have a significant effect on the

environment,';it must prepare an EIR before approving the project. [Citation'l
Given the stahrte's text, und itt pupose of informing the public about potential

environmental consequsnces, liis quite clear that an EIR is required even_if the

project's ultimate effect on the environment is far from certain. [Citation']
beiermining environmental significance "calls for careful judgment on the part of
the public a-gency involved, baled to the extent possible on scientific and factual

data." [citaiionJ The Guidelines encourage public agencies to develop and

publislr-"thresho ids of si gni fi cance" [citati on], which general ly promote

predictability and efficiency when the agencies determine whether to prepare an

EIR. [Citation.]

(Catifornia Building Industry Assn. v. Bay Area Air Quality Management Disl'

(20 1 5) 62 C^l.4th 369, 382-383.)

2. Piecemealing

petitioner contends that the County has violated the prohibition against "piecemealing"

CEQA projects. ,.The foremost principle under CEQA is that the Legislature intended the act 'to

be interpreted in such manner as to afford the fullest possible protection to the environment

within the reasonable scope of the statutory language.' " (Laurel Heights Improvement Assn' v'

Regenrs of Ilniversity of Catifornia (l9SB) 47 Cal.3d 376,390,253 (Laurel Heights).) "With

narrow exceptions, CEQA requires an EIR whenever a public agency proposes to approve or to

- 12-
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EXHIBIT A

carry out a project that may have a significant effect on the environmenl." (Laurel He ights,

supra,47 Cal.3d at p. 390.)

iThur. is no dispute that CEQA forbids "piecemeal" review of the significant

environmental impacts of a project.' [Citation.f" (Aplos Council v. Counly of Santa Cruz (2017)

l0 Cal.App.5th266,277-278 (Aptos Counci[), quoting Berkeley Keep Jets Over the Bay Com. v.

Board of Port Comrs. (2001) 9l Cal.App.4th 1344,1358.)

" 'Project' is a term of art." (Banning Ranch Conservancy v. City of Newporl Beach

(2012) 2l I Cal.App.4th 1209,1220 (Banning Ranch). "CEQA 'projects' include activities

undertaken by public agencies that cause direct physical changes to the environment, ($ 21065.)

What constitutes a project is given a broad interpretation, [Citation.] A project refers to 'the

whole of an action' (Cal. Code Regs,, tit, 14, $ 15378, subd. (a)), not each individual cornponent

[citation]." (County of Ventura v. City of Moorpark (2018) 24 Cal,App.sth 377, 385.)

The framework of analysis, crafted in Laurel Heights and Banning Ranch among other

cases, was summ uized in Aplos Councilthis way:

Courts have found that agencies improperly piecemealed environmental review of
projects in various situations. "First, there may be improper piecemealing when

lhr-purpose of the reviewed project is to be the first step toward lqtf
devetoiment.', (Banning Ranch, supra,2l I Cal.App.4th at p. 1223.) For

**urpi., in Laurel Heights, the Supreme Court determined the University of
California, San Francisio improperly piecemealed environmental review of the

relocation of its pharmacy school to a building in the Laurel Heights

neighborhood of San Francisco. The EIR acknowledged the univemity would

o..irpy the entire Laurel Heights building when the remainder of the space

became available. (Laurel Eeights, supra,47 Cal.3d at p. 396.) It also estirnated

how many faculry, staff, and students would populate the entire building at full

occupancy. The-EIR, however, failed to discuss additional environmental effects

that would result from the university's use of the remaining building space' (ld. at

p. 393.) The Supreme Court found the university improperly piecemealed

environmental riview, because it was "indisilutabte that the future expansion and

general type of future use [was] reasonably foreseeable .' (ld. at p. 396.)

Additionally, "there may be improper piecemealing when the reviewed project

legally compels o, prucii.ully presumes completion of another action." (Banning

Rinc-h, ,rpio,2l I bal.App,4ttr .t p.1223.) For example,inlTuo,lymne County

Citizens for iesponsfbte'Grawth, lrc. ,. City of Sonora (2007) 155 Cal'App'4th

t1l4, 1i261,, th" appellate court determined the City of Sonora improperly

piecemealed reui"* of the building of a shopping center and the widening of a

- t3-
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EXHIBIT A

street, because the widening of the street was a condition precedent to the
development. [Citation,]

There is no piecemealing, however, when "projects have different proponents,
serve different purposes, or can be implemented independently." (Banning Ranch,
supra,2l I Cal.App.4th at p. 1223.)

(Aptos Council, supra, l0 Cal.App,5th at pp.279-280, footnotes omitted.)

COLAB argues that the County violated CEQA by improperly piecemeaiing the Project

from the Ceneral Plan Update, which the County approved approximately l8 months after

approving the Project. Specifically, COLAB argues:

In 2017, the Board directed the Planning Division to prepare regulations to

improve habitat connectivity throughout the County. IAR 1082.]Things did not

go according to plan, as the Board then "elected to complete this project ahead of
the OPU Schedule," and claimed several CEQA exemptions in order to avoid

environmentat review for the Ordinance, which the County had expressly

promised to perform in 2017. IAR 53332 ("staff will finalize the draft documents

[and] complite environmental review" before the public hearings.)]

(Pet. Open. Brief, P. 30.)

coLAB contends that. the ordinance and the General Plan were "originally unified

processes" that "were intended to provide a comprehensive system of policy and regulatory

controls for land use, open space, wildlife conservation, and safety, among other concems." In

support of this contention coLAB cites to, among other things, the administrative record at page

1269, which is a letter from Kimberly L, Prillhart, Director of the County's Ptanning Division, to

the Board of Supervisors, dated January 24,2017. This conesponden0e was prepared in

anticipation of a hearing "to elicit BOard direction regarding the specific components of the work

program (scope of work) for protecting habitat connectivity and witdlife movement conidors in

the counry,s General plan (Gp) and Non-coastar zoningordinance (NCzo)." [AR 1270'] It

discussed certain.,regulatory tools,, that could be used to protect wildlife movement corridors'

This included:

l. ove.rf av8esource Prptgqtion Map. A map could be..adopted that formalizes the

geographic extent of theJrabitat connectivity and wildlife movement corridors'

This map could Ue ftaceO in the Ceneral Pian as a "resource protection area"

map and in the Nori-courtal Zoning Ordinance (NCZO) as a zoning overlay'

- 14-
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EXHIBIT A

2, (iertera! Pllrr:l Coals.illcl-l)olicics, /\ set ol'goals illt(l llolicics coul(l bc acloptecl
that proviclc policy clircctiort lirl nrlrraging (lcveloprrrcnt vvithin the rviltllile habitat
conrtoclivity corriclor, Updltcrl techrric'al irrlbrr:ration c<lulcl also bc irrcorporaterl
irtto tlte'l'cchrrical Appetrdix,'l'lrctc c0Llld bc both bLoacl policies covcring the
clltire ccltLiclol'as rvell its ntor0 spccilic policies npplicable to clcvcloprncrrt nncl
larrd ttse acl^ii,itius that arc currently excnrpt lLorrr pcrnrit rcvierv.

3. N.on-Coastal Zoning.Qr.clinaLQe (NC.Z".O).Developrlerrt Stane!.aIls. NCZO
clcveloprnent standarcls rvould clarify /rr;rl to inrplerrre nt Ccncral Plarr policies
withirr lvildlilc corritlors. It is anticipatcd that a sct of basic NCZO developmcrtt

stanclards woulcl aclclress critical developnrcnt issues \vithin the cntire ovmlay

zone. Such stanclards could ntanagc the location oldevelopment rvithin a lot (e.g.

wlrether structules are clispersed or clustered), ol other barriers to rvildlif'e

nrovernu"nt. in addition, a specializccl set oINCZO standarcls could be lirepared
that wsulcl be applicablc to clevelollrrrent and land use itctivities that arc currently

rninisteriai or exetllpt 1'roni pelrnit revicrv, i'hesc starttlards rvould addrcss issries

sucfi as liglrting, noise, setbacks lioni ripariatr ancl ivilcllife corridors, the rentoval

of native vegctatiorr, tlie clesign olfcnces, ancl the planting oIinvasive plants.

(AR 1477-t478)'l

'f5e Coulty clenies tle asscrtecl piecerrreal violation. It argues that "the Project a:rd 2040

Gcner.al I)lan upciate servc clifl'erunt pllrposes, operate inclepenclently of eEtclt othcrancl catt be

implenrente4 separately." 'l'6e Coutrq,asscrts, "'l'he purposc oItlte Projecl is vury specilic- to

improvc and prcserve hilbitat conneOtivit), tltrortghout the cottttty's rnappcd rvildlife ll1evslttgttt

corricior.s by clevel6ping regulations ancl nerv permitting rcqtriretl'tellts." On thc otiter lrand, sttys

the County,,,the purpose ol'thc 2040 Cencral Plan projcct lvas to conrpletc a contprehellsii'e,

o'ce-iu-a-gencrariol upclarc to tlre County's gcneral plan." lt aclcls that adoption of thc Gcncral

plan was legally nrnpclatecl, rvhcrcas thc Orclinance lvas not, anci thus ndopl'iotr o['orte clid not

rrecessitnte the adolltion ol'the ot'her'

. 
Nunrcro's CEeA cascs lravc consiclcrccl thc issue of rvhen distinct activitics are prr:pcrl1'

decrrrccl to bc scparatc projccts. .First. in Dcl I'lctr"l'errcrca Con";crvrtncy' Ittc' t'' C'ily Council

- l5-

.l 
r\lso scc tesrirnony ar Al{ 00g215- t6: ,,1'l.ANNlNG DIRECl'Ot( KllvllJEl{L.Y Pl{lLl,FlAltr: l'here's alrerdyr a

gonl in thc 6crrcral t)lan tlrut.silys ),o., nuecr.to 1:rotcct rvilcriife nrigration corridors. Ancr tlrc boarcl has already said

tlrese corridors nrc tlre unss tlrat arr: nrilp1:t'tl. anil ilrar's horv ivc g-cr at it through thc discrr:tio.riary pcnnit' 
.So 

you'll

only gct irt it il'you,rc,roi"g t, r,tu,riuirio,r, ii';,,u,;r. doing iur oii-pcnrrit, if yoir'rc doirrg a ntinittg pertltit' il'yott arc

*rlrosctrigcliscretiorr.!ryprojucrs.'llrat'st',or***iu,,rn,Tt. Andtlrarfrnrnc\vorkisnlrJatl;'sctth|oughtltccencral

Plan."
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EXHIBIT A

( I 992) I 0 Cal.App.tlth 7 12. 736 (clisappruvcd <rl'on othcr gnruucls in I,l/c.rtuu ,*ute.t Pctrolcrtttt

/'rsrr.v. Silpcr,Cl,,.tu1tt'ct.9Cal.4th559).rhccourthokl thatLrnlilltl'ororrcscctiolol'a

proposed statc higlrway <licl ttot rtcccl to irrclucle a potcntial sub.sccprcut cxrcnsion ol'thc highrvitv

in ptirt becattsc tltc propctscd highrvay sectiorr.haiJ "substantiall inclcpcnclent Lrtility." '[hc

appellatc cottrt fr)und that, sincc it woulcl connect trvo logical tsrrtrinus points ancl relievc local

traific congestion, it hacl "locnl utility" irrclepcnclent o['thc lirll highrvay.

In Plunnittg <t Conservulion LeuS4ue v, Ca:;luic Lukc Ll/ulcr Agencv (2009) 180

Cal..,\pp.4th 210,2)7,the Corirt of r\ppcal rclicd on Del fulcu'7'anttce in holding that a proposccl

rvater translcr rvas a plojcct sepilratc f'r'orn a broaclerr,vatcrstrpply agreenlcnt bccause thc trartslcr

had "sigrrificant indepcndcnt or local utilitv" arrd rvould bc irlplcrrrentctl with or rvithout thc

broacler water su1:ply agrccnrcnt.

Other cout-ts have uscd sirnilnr rcasoning rvlrcn litrcling that the llrojcct unclcr revi,":w tvas

scparatc fi'onr a related projcct. Ilorexanrplc,utCotntnutritiasfor a lleltcr flnvironmenl v, C.'it1,

Richmoncl(2010) 184 CalApp.4th 70, the Court of'Appeal held that a re(inery upgrade artd thc

construction of a pipcline that u,ould export cKccss hyrlrogen fionr tlie upgradcd rcfittcry rvcrc

scpffate projccts. 'l'hc- court reasorrecl that thc refinery upgradc clicl not clepencl on the pipclinc,

and the trvo projects rvere "inclepcnclcntly jrrstificcl" and rvould scrve distinct pLrrposcs.

ln llanning llnfich, supre, tlre Court ol'Appcal h.eld tlrat a 1:roposcd park and access-t'oatl

project \\,:ls scparate ti'onr h proposecl rosidential clcvcloprncnt plojcct that rvotlld use the sittrtc

acccss roacl bccause they rvoulcl servc clif'lerent pttrposes and thc park projuct cotrlcl bq

implemented by the city wiih or u'ithottt thc rcsiclcntial project,

ln Pctulekt,. Depdrtntent of ll/crtcr llcsaurcc.r (2014) 231 Cal.r\pp.4th 35. 46 ("f'uulek''),

tlre Cour'l ol'z\ppeal hild that a ltew "crlurgcncy outlct extcusiott" projcct wa.s a separate project

5'ont tlvo o$er parts of a clanr inrprovcnrcnt projcct (spccificulll', a rctnediatiort of.tho darlt's

lburrclati6n alcl rcplaccment ot'thc lacilitl"s existing otrllct torvcr). (Sec frrzrlck,23l

Cal,r\pp.4th ut pp. 38 & 45-47.) 'l'hu court concludccl that lltcrc rvas tto bttsis in thc

rrclurirristr.ative rec6rcl to cotrulucle that thc cnlergeltcy otttlct extcrtsioti is it "rcasonably

lbresecable colscrlqcpco" ol'thc <lunr renrccliatiorr arrcl lorver lcbuilclirr-rr pro.iects. (/r/, rtt p, 46')

- tfi-
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EXHIBIT A

The court found inapplicable those authorities that require separate activities be reviewed

together where the second activity is a "future expansion" of the first. The court held that there

was no basis to conclude that the emergency outlet extension was an "integral part of the same

project" as the darn remediation and outlet tower lower replacement projects. (1d., at p. 47.) The

court explained: "[T]he principal purpose of the dam remediation and outlet tower

reconstruction-to improve the ability of the Penis Lake facility itself to withstand seismic

events-is different from, and does not depend on, the functioning of the emergency outlet

extension, the purpose of which is to transport water out of the lake and safely downstream from

the dam, should it be necessary to do so." (lbid.)

Here, petitioner is conect that at one point preservation of wildlife conidors was a goal

which was intended to be advanced through the framework of the General Plan. However,

petitioner fails to persuasively argue why that fact alone supports the finding of a piecemealing

violation. Although there is an undeniable historical connection between the General Plan and

the Ordinance, the broad objective of the General Plan is, in the words of Pauleh "different

from, and does not depend on" the more focused purpose of the Ordinance. Thus, the adoption

of the Ordinance cannot be viewed as a "first step" toward passage of the General Plan - the

County was required to adopt a general plan on a myriad of topics irrespective of whether it

adopted the Ordinance or not. That is, one was not a loreseeable consequehce of tle other'

peritioner's reliance on Nelson v, County of Kern (2010) 190 Cal.App.4th252 ("Nelson")

is not persuasive, as that case is distinguishable from the facts presented here. In Nelson, the

Court of Appeal held that the entire CEQA project for a proposed surface mining operation

needed to include not only rhe mining operations, but also the reclamation plan that is legally

mandated for any surface mining operation under SMAM. (Nelson, supra,l90 Cal'App'4th, at

p.272.) Stated differently, the surface mining project could not operate independently from the

reclamation plan, and therefore, both needed to be included in the definition of the project' Here,

in contrast, neithei the project nor the General Plan Update is a legal prerequisite for the other'

As a result, the reasoning of Nelson does not apply.

- t7-
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EXHIBIT A

Pctitioner'.s rcliarrcc <.tn,,ls,tocirttiotr./iti'cr C,'lcuttct' llnvironmcltt (2004) ll(i Cul,r\pp,.lth

629 also clocs not llcrsuircle. 'l'lre re, thc agency dccidcd to transl'er i'u'r on-can'rpus {iring rflrlge to

anotlter locatiott and sclialatcll,clcciclecl Lo close ilncl rernove the {iring range ancl to cngagc in

leaclcontantirurtiorr cleanup. 'l"hc appellatc coru'l concluclccl that "lhe closure and rernoval ol'thc

li4JC l{arige, the clenuup activi11,, and tlrc trarisfbr ol'shootiirg rarlge activity and classes to

another range are allparl of n sirrglc, coorclirratecl errdeavor, r\.s a lesr.rlt, those activitics

constilute the rvhole of thc action that lve consider forpurposes of dcterrnining the existcrrcr: o1'a

'project'for'.purposcsofCEQr\." (ll6Cal,App.4thatp.639,) Llerc,horvcver,thcCcncral Plan

Update and the Ploject are not part of'a single, coordinated endeavor'.

Finally, Petitionef's relilrnce on'['tutltnrnc Cbun6'Citizen:;,frtr Respotrsible Grovvtlt, Ittc,,

supro, is nrisplaced bccausc thatcase, loo. is lirctually distinguishablc. l'he qucstion prescntcd i

Ttnhrnme Counts, rvas rvhether a r'oad realignrttcrtt \vas part ol'a project to clevelop a ltonrc

inrprovemcntstorc. Ofnotc,"theroacl realignntent rvasacldecl asacorrclitiorttotheapproval of

thehonreirnprovementcenterproject." (l55Cal.App.4thatp. t231.)'l'hcCourtolAppetl hclcl

that both lhe road reiil igrmre nt arrd the store develophrcnt rverc part of orte p rojcct lor se veral

reflsous, inoluding (a) "the apprclval oi'the horns iurproverttent certter pro.iect is conditionetl ttport

conrpletiou ol'the rjoad realigtulcllt"; (b) ''thc road realignntent is a step that ftlro storc] tntlst takc

lo achievc its objectivc" ol'building a.storc: nnd (c) tlre independence of thc roatl realigntttcnt on

the one hancl, antl the store clcvclol:nrent on llrc otltcr, "wus blought to an ettd rvlicn tltc roacl

realignnrent Was aclclccl as i.r conclition to the allpt'oval ol'tlte hornO iirtproventcnt cclltcr projcct,"

irt rvhich iiuie t'thc roact reriligrrntcnt bectuile 'a uonternplated lirturc part of contpleting the ho

inrprovenrent ccnter. ([Citation],)" (155 Cal.App.4th at pp. 1226-27.\ Flerc, itt contrast, thc

Project i.s not conditionetl on conrpletion ol'tlre Genural Plan Update (orvice vcrsa), thc Pro.icct

is not a stcp that n.lust be taken to achiei,e tlre objcctiVe of approving Lltc Cencral Plan Updutc (or

vice vcrsa), ancl the Cieneral Plan Update ancl tlic Projccl. ilt'e not clepctidcrtt on oacl'l otlict.

'l'hc cou;t firrcls the Genet'al l'lan lJpclate \vas propcrly evaluated .scparatelv l'ront tlte

lirojr:ct bccagse lfic !r,vo activitics scrvc tiit't'ererrt puiposes. operale irrclepcnclerrtll'o['otte an0l'ltet',

anclcarr bc ilrplcrncNetl separatcll,. 'l'he t)rc-rjcct's prrrposc is vcry spccilic: to irtrllrove ittttl

- ls^
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EXHIBIT A

preserve habitat connectivity in tlre wildlile corridor by developing regulations and permitting

requirements, and to further implement existing General PIan policies and close regulatory gaps

that pre-date the Project. The Project was not required to implement any new policies proposed

for inclusion in the General Plan Update. The two activities do not presurne completion of

another, and do not legally compel one another. The fact that the County, at one time,

contemplated processing the two projects together does not mean that the County violated C

when it ultimately decided to consider the Project separately ahead of the adoption of General

Plan Update.

For these reasons, there is no improper piecemeal of the Project, The court will next

consider whether the Project was exempt from CEQA's environmental review process.

3. Categorical Exemptions (Class 7 & Class 8)

The County found that CEQA review was.not required because the Project fell into the

Class 7 and Class 8 exemptions; The Class 7 and Class 8 exemptions ate "categorical

exemptions" established in CEQA Guidelines sections 15307 and 15308. "When a project

comes within a categorical exemption, no environmental review is required unless the project

falls within an exception to the categorical exemption." (Aptos Residents Assn. v. County of

Santa Cruz (2018) 20 Cal.App.Sth 1039, 1046.) "Although categorical exemptions are

narowly, [a court's] review of an agency's decision that a project falls within a categorical

exemption is deferential," and.a court determines "only whether that decision is supported by

substantialevidence." (lbid.) "Under CEQA, 'substantial evidence includes fact, a reasonable

assumption predicated upon fact, or expert opinion supported by fact' and 'is not argument,

speculation, unsubstantiated opinion or narrative, evidence that is clearly inaccurate or

enoneous, or evidence of social or economic impacts that do not contribute to, or are not caused

by, physical impacts on the environment.' [Citation,]" (/d., pp. 1046-1047, quoting from Pub.

Resources Code, $ 21080, subd. (e).) Substantial evidence is "evidence of ponderable legal

significance that is reasonable in nature, credible, and of solid value, to support the agency's

decision." (Protect Tustin Ranch v. City of Tustin (2021) 70 Cal.App'Sth 951, 960.) "lf an

agency has established that a project comes within a categorical exemption, the burden shifts to

- 19-
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EXHIBIT A

the party challenging the exemption to show that it falls into one of the exceptions. [Citation]."

(North Coast Rivers Alliance v. lVestlands lYuter Dist. (2014) 227 Cal.App.4th 832, 85 l-852.)

The County contends that the Project comes within the Class 7 and Class 8 exemptions,

Petitioners contend otherwise.s

The Class 7 exemption states:

Class 7 consists of actions taken by regulatory agencies as authorized by state law

or local ordinance to assure the maintenance, restoration, or enhancement of a

natural resoutce where the regulatory process involves procedures for protection

of the environment. Examples include but are not limited to wildlife preservation

activities of the State Department of Fish and Game. Construction activities are

not included in this exemption.

(CEQA Guidelines, $ 15307, emphasis added.)

The Class 8 exemPtion states:

Class 8 consists of actions taken by regulatory agencies, as authorized by state or

local ordinance, to assure the maintenance, restoration, enhancement, or

protection of the environmenl where the regulatory process involves procedures

ior protection of the environment. Construction activities and relaxation of
standards allowing environmental degradation are not included in this exemption.

' (CEQA Guidelines, $ 15308, emphasis added.)

Interpreting the meaning of the phrase "actions ... to assure the maintenance, restoration,

or enhancement" as it is used in the Class 7 and Class 8 exemptions, the Court of Appeal in Save

Our BigTrees v, City of Santa Cruz (2015)241Cal'App.4th 694,707 observed:

Case law is instructive as to which actions fall within these exemptions, and

which do not. The prohibition of an activity that evidence shows is associated

with,,environmental problems, [such as] the contamination of farmland,"

constitutes an action io ,rrurc "frotection of the environmenl." (Magan v' County

- 20-

r petitioner also argues that the class ? and Class 8 exemptions cannot apply because the Class 33 exemption

consols to the exclusion oithos" other exemprions. The Ciass 33 exemption concerns small habitat restoration

proi..tr. 1Cut. Coa* n.gr., iir. ta, $ tsilr.) lt is limited ro projects thit do not exceed five acres. The project at

issue here greatly .*...f,, ttrar lirnitation. p'etitioner contends rlie class 7 and 8 exemptions are not applicable to the

project because rhe cla;33 exemption was intendcd to be rhe only caregorial exemption goleming habitat projects

and the project encompasses too large an area to be'exempt under the Cliss 33 exemption' But, as County correclly

asserts, the examples provided in tnJ CeqR Guidelines, although not exhaustive, clearly show that the Class 33

.i.rpiion is limited a r.uri projects involving acrions'affirmaiively undertaken to restore the environment' The

focus of rhar exemptionls noiut iruy here. Thirefore, the existence of the class 33'exemption does not imply an

intent to preclude the Ctass Z or blais 8 exemplions from applying to the type of project presented here'
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I EXHIBIT A

of Kings (2002) 105 Cal.App.4th 468, 476, [ordinance phasing out "the land

applicatio.n of sewage sludge" fell within class 8 exemption].) BV contrast,
actions that remove existing wildlife protections, authorize and regulate iiunting,
or relax existing environmental safeguards do not assure the maintenance,
restoration, or enhancement of the environment. (See Mountain Lion Foundalion
v. Fish & Game Com, (1997) 16 Cal.4th 105, 125 (Mountain Lion) [action that

"removes rather than secures ... protections [of animal species]" does not fall
within class 7 or class 8 exemptionl; l(ildlife Alive v. Chickering (1976) 18

Cal.3d 190,205 (Chickering) [setting of hunting seasons does not fall within class

7 tfn.j exemption because such an action "cannot fairly or readily be

characterized as a preservation activity in a strict sense"]; Internalional
Longshoremen's & Warehousemen's Union v. Board of Supervisors ( 1981) I 16

Cal.App. 3 d 265, 27 6 (lnl er nat i o na I Lon gs hor e me n's) [amendment doubli ng the

allowable emissions of gases the Legislature has determined are dangerous

substances did noi fall within class 7 or class 8 exemption[fn.]].)

The appellate court in ,Saue Our Big Trees concluded:

These legal guideposts indicate that, consistent with its plain language, the phrase

"actions .,, to assure the maintenance, restoration, or enhancement" embraces

projects that combat environmental harm, but not those that diminish existing

environmental protections.

(Save Our BigTrees v. City of Santa Cruz, supra,24l Cal.App.4th694,707.)

As will be explained below, applying these principles here, the court finds that the

County has met its burden to show that the Class 7 and Class 8 exemptions apply and that

petitioner has not met its burden to establish an exception to those exemptions'

(a) County's Burden to Show Exemplion Applies

The County argues that substantial evidence supports its determination that the Project

falls within both the Class 7 and Class 8 exemptions, It conectly notes that CEQA and the '

County's Assessment Guidelines identiff impacts on wildiife movement and wildlife conidors

hs environmentat impacts. Appendix G to the CEQA Guidelines recognizes impacts on wildlife

movement and wildlife corridors as environmentat impacts.6 (See CEQA Guidelines, appen' G,

g IV, subd. (d), p. 360 ["Would the project: [] Interfere substantially with the movement of any

native resident or migratory fish or wildlife species or with established native resident or

6 ..Appendix G of rhe cEeA Guidclines is an 'Environmentalchecklist Form' that may be used in determining

whether a project could have a significant effect on the environmen! and whether it is neccssary to prepare

negativedeclarationoranEtR."\OatctandHcritageAltianccv.CityofOaktond(2011) l95Cal.App.4th884'896')

-21.
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EXHIBIT A
l

Ilrigriitorv rvilcllif'o corri(lors, ol in'rl)cdc thc u.sc ol'nittive rvilcllilc nurscry sitcs?"1.) Sinrillril,. tlrc

Cor.rnty's r\sse.ssrncrrt Crrirlclincs (liscuss hairitut cortncctivily iis an cnvil'onnlelrlal inrpirct. ('.Sce.

e.g., nl{ ltl239l"A llroject ri,oulcl irlyract lrabitar conncotivity il'it rvoulcl; (a) r'crruvc hrbitrt

withirr a rvildlil'e nrovenrcntcorriclor'; (b) isolnte habitut: (c) construct or croate barriers tlrat.

irupcdc fish ancl/or-rvilcllil'e nlovclncnt, rniglation oL lorrg tcrilr oonrlcctivity; or (cl) intirriidate f ish

<lrrvildlif'e via thc introcluctiorr ol'r)oisc, liglrt. clevcloprncnt or irtcrenscd lturrran presertcc"].)

The County's clcterrnirration thlt thc l)ruiect rvould bcne tlt tlre cnvironmettt is blscd on

substantial evidence irr the rccorrl showing: prc:serving gcographic comectiotrs at)tong 1:rotcctccl

areas enables ',vildlife ancl plant populotions to access ncccssaly resoLlrces; tltese conltcctiotts arc

a cnrr:ial ooniponent ol'protr:ctiug the County's biologioal diVersity; ntoventcnt through lrabitnts

is often essential fbr wilcllifb survival; isolatcd wilcllife populations nay sutvive for a limitecl

tirne, but i.vill be vulnerable to die ol'[clue to di.seascs, periodic loss of lbod resottrces, attd

inbreeding; aud preservation of biologicll resources requites that plant ancl anintal species bc

able to successfully moveihrouglr the nreas ol'tlic County thht contain the habitatsthey dcpend

on. (All0ll I l:30 [Plarrning Corirmissiorr Stall I{eport clatccl ] /31,/l9l; AR 0i62tt [slidcshor'vl:

r\R02203-41 [Dr. Seth Riley'.s slicleshorvprescntation to thc Roard ol'sr.rpcrvisors; [Dr. MItrrl<

Ogonowski's sliciesholvpre.scnttrtion to thc Boarcl o[supcrvisorsJ; r\l{ 03808 flettcr fronr Thc

'Nature Copservancy to thc Boarcl ol'supervisors]; AI{ 04515 [lctter frorn Nationzrl Wilcl]ile

Feclcrntion to tlie Plarrning Coilnrissiorr; r\l{ 04519-20 [letter fi'onr Correjo Opcrl Spaco

Conscrvation r\gcncy tcl thc iSoartl of Supen,isorsl; z\Il 04529 ['lctter I'rorrt Fdeucls of thc Sotttrt

Ciara River to the lloarcl of SupervisoLsl: Alt 04548j51 [lctter liorn U.S. ]rish & Wildlit'c Se rvic

to thc lJoarclof Supervisor'sJ; AII 04734 llettcr l'ronr National Wildlil'c l?edcraliort to tltc lJonrcl o

Supervisorsl; nn 0061 6- I 7 ltestinronyl; AR 00921 -23 ftcstinronyl; AR 081 60-6 I [tcstinrorry l;

AR009100-03 [restirnony]; AIf IIIl-30 fl'>larrning Contrttissit>n Stall'Report ]1311191: z\lt

01642-8u [slidesfiorv fbr l/31/19 rrrcutirrgl; Al( A2nl-44 lsliclesltorv l'br 3lI2l19 nrectirtg].)

.llecorcl eviclcncc inslucles studies ancl orltcr closttntcnts.citingtlre nccd to preservo rvildlil'e

conidors an(l provide suppol't tbr thc establishrnertt ol'rlcvelollntctital stntrdards tltitt arc

cornpatiblc ivit[ rvi]cllif'c nrovcnront. (r\l{ 01510-13 [bibliographyl; Atl 09850-13521,04551-

- )1-
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I EXHIBIT A

04669,10074-89, 10594-gt,10567-76, 09580-97, 10385-10413, 01492-01509, I 0292-10372,

l07l I -61, 10525-33, I 0090- 10105, 09988-99, I 0l 3 l -43 [multiple studies, reports, etc.].)

The record also contains extensive testimony and comments from wildlife biologists,

researchers, conservation groups and others describing the environrnental issues and how the

Project would protect wildlife corridors and benefit the broader environment. (AR 00659:22'

00675:9, 006'79:23-00689:14, 00690:5 - 00697.25. 00847:3-00848:9, 00887: l -00888:9,

00921 :23-00923:3, 0092317 -00924:20, 081 72:17 -081 9l : I 6, 0 1463-68 [testimonyl; An 02203-

41, 027 58-02806 [slideshows] ; AR 02823 -33, 3 I 04-06, 3 808, 03 8 I 0-04476, 03 8 l0'0M7 6,

04506-09, A4529,04546, 04547-04669,04671,04729-34,04737-49,04798-06415 lcomments,

reports, etc.l; 09423-48 [slideshow].) Intervenors, likewise, are correct that the record is replete

with evidence supporting the County's reliance on the categorial exemptions. (E.g., AR 10644-

I 07 I 0 l" Missing Linkages" report],)

This is substantial evidence supporting the County's determination that the Class 7

exemption applies because it rationally leads to a conclusion that the Project will assure the

maintenance, restoration, or enhancement of a natural resource where the regulatory process

involves procedures for protection of the environment. This is also substantial evidence

supporting the County's finding that the Class 8 exemption applies because it rationally leads to

a conclusion that the Project is an action authorized by county ordinance to assure the

maintenance, restoration, enhancement, or protection of the environment where the regulatory

process involves procedures for protection of the environment. (Compare Magan v. Counly of

Kings Q}AD 105 Cal.App.4th 468, 475476.)

Therefore, the County has met its burden to show, through substantial evidence, that the

project falls within the Class 7 andClass 8 categorical exemptions. This shifts the burden to

Petitioner to show an exception to these exemptions apply.

ft) Petitioner's Burden to Show an Exception Applies

,.A categorical exemption shall not be used for an activiry where there is a reasonable

possibility that the activity will have a significant effect on the environment due to unusual

circumstances." (Cal. Code Regs., tit. 14, $ 15300.2.) Petitioners have the burden of producing

- 23-
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evidence supporting this exception. (Be rkeley llill.ride Preservalion v. City of Berkeley (201 5)

60 Cal.4th 1086, I fi5 (Berkeley Hillside).)

[T]o establish the unusual circumstances exception, it is not enough for a
challenger merely to provide substantial evidence that the project mayhave a

significant effect on the environment, because that is the inquiry CEQA requires

absent an exemption. ($ 2l 151 .) Such a showing is inadequate to overcome the

Secretary's determination that the typical effects of a project within an exempt

class are not significant for CEQA purposes. On the other hand, evidence that the

project willhave a significant effect does lend to prove that some circumstance of
the project is unusual. An agency presented with such evidence must determine,

based on the entire record before it-including contrary evidence regarding

significant environmental effects-whether there is an unusual circumstance that

justifies removing the project from the exempt class.

(Berkeley Hillside at p. 1105, emphasis in original.)

A party opposing the application of a categorical exemption may establish an unusual

circumstance without evidence of an environmentaleffect, by showing two things: (l) "that the

project has some feature that distinguishes it from others in the exempt class, such as its size or

location"; and (2) there is "a reasonable possibility of a significant effect due to that unusual

circumstance," (Berkeley Hiltside at p. I105.) Alternatively, the party opposing the exemption

may carry its burden "with evidence that the project will have a significant environmental

effect." (lbid,)

The two-element test stated in Berkeley Hillside was recently summarized in Protect

Tustin Ranch v. City of Tustin (2021) 70 Cal.App.5th 951,961462:

"Whether a particular project presents circumstances that are unusual for projects

in an exempi class is an essentially factual inquiry, ' "founded 'on the application

of the fact-finding tribunal's experience with the mainsprings of human conduct.'

" ' [Citation.] Aicordingly, as to this question, the agency serves as 'the finder

of fact' [citation], and a reviewing court should apply the traditional substantial

evidence standard .... [A]fter resolving all evidentiary conflicts in the agency's

favor and indulging in all legitimate and reasonable inferences to uphold the

agency's finding, [the court] must affirm [the agency'sJ finding if thereis any

substantial evid"nte, contradicted or uncontradicted, to support it." [Citation.]

"As to whether there is 'a reasonable possibility' that an unusual circurnstance

will produce 'a significant effect on the environment' [citation], a different.

approach is appropriate, both by the agency making the determination and by

riviewing.ourtr.'i [Citation.] The agency applies a fair argument standard, 
.

meaning"lt reviews ihe eviOence to see if there is a fair argument of a reasonable

- )a-
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EXHIBIT A

possibility the project will have a significant effect on the environment.

fCitation.] If there is substantial evidence of a reasonable possibility the project
will have such an effect, the agency may not rely on the exemption even if there is
evidence to the contrary. [Citation.]

A reviewing court " 'determine[s] whether substantial evidence support[s] the

agency's conclusion as to whether the prescribed "fair argument" could be made.'

" [Citation.] If it " ' "perceives substantial evidence" ' " that there is a reasonable

possibility the project will have a significant environmental impact, but the

agency relied on the exemption, " ' "the agency's action is to be set aside because

the agency abused its discretion by failing to proceeding "in a manner required by

law," "' [Citation.]

The other way of establishing unusual circumstances stated in Berkeley Hillside was

summarize d in llrorld Business Academy v. Calitornia State Lands Commission (2018) 24

Cal.App.5th 476,499:

Alternatively, the party advocating for application of the unusual circumstances
exception may,make a heightened, one-element showing: that the project will
have a significant environmental effect. [Citation.] If a project will have a

significant environmental effect, that project necessarily presents unusual
cirbumstances and the party does not need to separately establish that some

feature of the project distinguishes it from others in'the exempt class, [Citation.]
[A court applies] the deferential substantial evidence review when reviewing this

one-step alternative for proving the exception. [Citation.]

Implicit in Petitioner's briefs is the assumption that the less demanding two-element

burden applies. (E.g., see Reply, p. 16.) Petitioner offers no significant analysis to support that

conclusion. The County, on the other hand, argues that the more deferential single-element

burden applies. In some regards, both are conect.

Petitioner argues there are "two distincl unusual circumstances." (Pet. Open. Brief, p. 28,

emphasis in original.) First, they contend that the Project is "unusual" in size when compared

with the typical project to which the Class 7 and Class 8 exemptions would apply. Second,

Petitioner asserts that the Project will have a significant environmental effect owing to what it

contends is the increased risk of wildland fire.

ilt

l/t

-25-
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EXHIBIT A

With respect to the size of the area covered by the Projecl, the appropriate analysis is the

two-element test.7 Petitioner does not persuasively explain why the size of the Project

distinguishes it from other projects that would qualifo for the Class 7 or Class 8 exemptions and,

further, to cite lo evidence in the recgrd demonstrating that distinction. (See Prolect Tustin

Ranch v. City of Tustin (2021) 70 Cal.App.5th 95 1,962 World Business Academy v. California

State Lands Commission, supra,24 Cal.App.5th at pp. 503-504.) Petitioner does not advance a

compelling comparison to the five-acre lirnit of the Class 33 exemption: Petitioner compares

"apples to oranges." As noted above, the focus of the Class 33 exemption is distinct from the

object of the Project.

Petitioner's second point is that the Project will aggravate the risk of wildland fire,

resulting in a significant environmental effect. The single-element standard applies to this

contention because, framed this way, Petitioner is simply arguing that the Project will encourage

fires and fires will impact the environment. Nevertheless, Petitioner off-handedly seems to link

the size of the project - which it argues is an unusually large one - with the risk of wildland

fires, and from these assertions Petitioner concludes that there is a fair argument the Project will

produce significant environmentaleffect. (See Pet. Open. Brief, p.29, and Reply, p. 17.)

However, even if one assumes that the Project's acreage is an unusual circumstance - a

conclusion Petitioner has not substantiated - the court still must find that Petitioner has not met

its burden under the two-element test. Here is why.

"The existence and signifrcance of an environmental effect must be measured from the

'baseline,' or state of the environment absent the project." (World Business Academy v.

California State Lands Commission, supre,24 Cal,App.Sth at p. 500.) It goes without saying

that wildland fires occur in California with unsettling frequency and increasing severity.

Petitioner does not argue otherwise. (See Pet. Open. Briel p. 28 ["the recent and ongoing

problem of devasting fires throughout the region . . . and have changed the landscape of

thousands of acres that are within the overlay zones"].) Petitioner contends - and it is

J Thar is because the mere fact that the Project covcrs a lot ol ground does not necessarily mean it is not

categorically exempt.

- 26-
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.f EXHIBIT A

Petitioner's burden to demonstrate - that there is a fair argument that the Project will heighten

that risk. Petitioner's argument that it will centers on provisions of the Ordinance that regulate

brush clearance.

Petitioner states the argument this way:

Here, there can be no doubt that the fire hazards [presented by the Ordinance]
above present a reasonable possibiliry of a significant effect on the environment.
Objectively speaking, there is no legitimate dispute regarding the fact that the

Ordinance makes it more dilficull and burdensonte to manage wildfires, The
imposition of permit requirements for brush clearance, the restrictions that allow
only hand-tools to clear brush under many circumstances, and the inability to
clear vegetation within 200 feet of water features, all serve to increase the risk of
potential wildfires. IAR 5 l2-5 1 5.]

(Pet. Open. Briel p.29, emphasis in original.)

The County disputes the assertion that the provisions of the Ordinance will significantly

brush clearing and promote wildfires. It cites several exceptions to the permitting requirements

for brush glearing under the Ordinance. It observes that several "vegetation modification"

activities for fire prevention are exempted, including:

As required by federal or state law (Ordinance, Section 8109-4.8.3.2., subd. (k));

As required or permitted by the Ventura County Fire Protection District (id., subd. (k));

and

Up to ten percent of acreage within a surface water feature per year (td., subd. (b)).

a

t

a

The County also cites testimony of Battalion Chief Gary Monday. (Cornmencing at AR

83 I 8.) Chief Monday testified that presently some property owners are required to clear brush

up to 200 feet under an ordinance which is not associated with the Project, and that other

ordinance allows the Fire Protection District to require up to 300 feet of brush clearance. (AR

8323.) He stated that the provisions of the Ordinance were crafted with input from the Fire

Protection District and would not keep the district "from being able to continue [its] prescribed

fire operation at all, or the landowner from doing it with the burn permit process" or other

clearance mechanisms. (AR 8319, 8329.)

-2't-
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ln rebuttal, Petitioner argues that the existence of certain exceptions allowing some brush

clearing for fire prevention "does not defeat the fact that the purpose and effect of the Ordinance

is and will be to limit brush clearance." (Reply, p. 17.) It then points out limitations to each of

the exceptions and asserts that the burden of the perrnitting process and the restriction on the use

of heavy equipment will discourage property owners from clearing "dangerous brush" which, in

turn, "will only make fire dangers more pronounced." (lbid.) The only record evidence cited in

support of this conclusion is Chief Monday's cornment, "it's difficult just to get most people to

do 100 feet" of brush clearing. (AR 8330.)

Said another way, according to Petitioner, "the Ordinance diminishes the efficacy of and

compliance with brush clearance, and therefore increases the risk of fire hazards." (Reply, p.

19.) ln support of this contention, Petitioner cites AR 797-798 - which is the testimony of a

landowner dissatisfied with enforcement of currenl brush clearing requirements and the impact

of non-compliance on insurance rates * and AR 8327-8331 - which is the testimony of Chief

Monday, summarized above. This evidence does not support the proposition for which it was

cited.

Although the "fair argument" test is not a high bar for an opponent of a categorical

exemption to clear, the test must be rnet with substantial evidenbe in the record. Speculation,

conjecture, and supposition are not substantial evidence that a fair drgument exists, (See Pub.

Resobrces Code, g 21080, subd. (e).) The evidence cited by Petitioner fails to suggest that the

provisions of the Ordinance or the manner in which those provisions will be enforced might

result in a significant increase in the number or severity of wildland fires when compared to the

pre-Ordinance baseline. The Ordinance vests in the Fire Prevention District the discretion to

allow brush clearing - as does existing law * that in the well-informed judgment of those fire

professionals is appropriate for fire prevention. There is not a scintilla of evidence cited in the

record that suggests that discretion will be exercised in a manner that would be contrary to the

fire district's fundamental mission of preventing wildfires.

ill

ilt

- 28-

56-20 I 9-005278 I 5-CU-WM-VTA STATEMENT OF DECISION

V
en

tu
ra

 S
up

er
io

r 
C

ou
rt

 A
cc

ep
te

d 
th

ro
ug

h 
eD

el
iv

er
y 

su
bm

itt
ed

 0
4-

22
-2

02
2 

at
 1

1:
28

:1
8 

A
M



I

)

3

4

5

6

7

8

9

r0

ll

t2

t3

I4

t5

t6

l7

r8

t9

20

2l

22

23

24

25

26

27

28

-) EXHIBIT A

Additional evidence was cited by l'etitioner in connection with its analysis of the

common ssnse exception. That additional evidence is discussed in the next section. However,

even considering that other evidence with respect to the Class 7 and Class 8 exemptions, the

court would still find that Petitioner has not shown that an exception to the categorical

exemptions applies,

For these reasons, it has not been demonstrated that the County improperly found the

Class 7 and Class 8 exemptions applied. This finding is sufficient to wanant the denial of the

amended petition.

4. Common Sense Exemption

In addition to finding that the Project was subject to the Class 7 and Class 8 exemptions,

the County found the "common sense" exemption applied. Petitioner disagrees.

"A project that qualifies for neither a statutory nor a categorical exemption may

nonetheless be found exempt under what is sometimes called the 'common sense' exemption."

(Muzzy Ranch Co, v. Solano County Airport Land Use Com. (2007) 4l Cal.Ath372,380

Ranch").) A project is subject to this exemption "[w]here it can be seen with certainty that there

is no possibility that the activity in question may have a significant effect on the environment."

(lbid; CEQA Guidelines, $ 15061, subd. (bX3).) "Determining whether a project qualifies for

the common sense exemption need not necessarily be preceded by detailed or extensive 
,

factfinding. Evidence appropriate to the CEQA stage in issue is all that is required;' (Muzzy

Ranch,4l Cal.4th at p. 388.)

Where the agency relies on the common sense exemption, it must provide the support for

its decision before the burden shifts to the challenger. (Davidon Homes v. City of San Jose

(1997) 54 Cal.App.4th 106, l16 ("Davidon").) The agency bears the burden to produce

"substantial evidence supporting its exemption decision ." (1d., at p. I 19.) "An agency's dury to

provide such factual support'is all the more important where the record shows, as it does here,

that opponents of the project have raised arguments regarding possible significant environmental

impacts.' " (Muzzy Ranch,4l Cal.4th at p.386, quoting Davidon.) "[T]he showing required of

party challenging an exemption under Guidelines section 15061, subdivision (bX3) is slight,

-29-

56-20 l 9-005278 l 5-CU-WM-VTA STATEMENT OF DECISION

V
en

tu
ra

 S
up

er
io

r 
C

ou
rt

 A
cc

ep
te

d 
th

ro
ug

h 
eD

el
iv

er
y 

su
bm

itt
ed

 0
4-

22
-2

02
2 

at
 1

1:
28

:1
8 

A
M



?

)

tl

6

.,1

8

I

t0

il

t2

t3

t4

t5

l6

t7

t8

r9

?0

1t

22.

?l

?4

1<

26

?'t

28

EXHIBIT A

since tlrat c.xcnrption recluires tlte agcrrcy lo lrc t:irr'lrril tlrnt tltcle. is tto ltts:;:;il.tilit.r, thc p11).icct nlll)'

causesignificantenvironmental inrpacts." (L)rllir'lr,,rr,54 Cal.r\p1:.4th rt p. I16, ernplursis irt

original,) "ll'lcgitinrate qucstions can bc urisccl ubout rvltcther the project nright htn,c it

.sigriificant inrpact and tlrere is any disputc about tlrc possibility ol'suclt an intpact. thc agcncy

cilnnot find.with certainl,y that a project is cxcrrrllt," (lbiil,, ititlics in original.)

In conclriding that the Project rvas suirjcct to thc con'ln'lorl sellse cxenrption, thc Cottnty

founcl:

[T]o the extent the project ali'ects the cnvironnrcnt. thc cl'fbct is expected to be

benellcial since tlie proposed project is intetrdcrl to protcct biglogical resourccs.

by including linrits on vegetation.rcnrovill, bull'crs crcated for surface rvalcr
leatures and rvildlife crossing slrLrctLlrcs, lirnits on thc itttetttional planting ol'
invasive plants, and tlie requirerncnt lbr conrllact dct,eloprnettt in critical aleas

rvithin tlre Irabitat linkages. In ndclition, stafl'lras clctelnrined that the projcct docs

not result in the direct or indireot krss oI'agricultur'al soils or create any lancl usc

ini;onrpatibility issues witlr agricrrltr.rriil opcrations, as this project does not incluclc

any structltres or uses, iurd agricultuLnl opcratioris arc gcnerally cxcluded l'ronr tlte
proposed regulations,

(AR l l3r-32.1

ln clet-ense oi'this findiug, the County o'[{'ers tlresc 1:toirrts ancl citations Lo record eviclcnce :

"['l'lhe Projeot itself does not introcluce rrny ne*, larr(l usc ot developtttettt activitics than

rvcre not previously allorvccl (r\R 9-249)";

"['f]hc Project regulates developntcnt in u ntiuulcr that is courpatible tvith, alttl rrtirtirnizr:s

inrpacts to. ri,ildlife nlovcrtlclrt aucl r.r,iicllilc cclrridors \ltl.; I I i0-31)";

"['f [ie developnreut stanclards are basecl ou extcnsivc rescarclt, scicrrtific stuclic.s, itttcl

othcreviclence clemonstrating both lhe ncccl to prolect r'vildlit'e corriclors ancl thc typcs ol'
clcvelopnrcnt that are nlorc likely tlran others to inrpcril rviltllif'e polrulations attcl plnttt

specics (/c/.; r\R 1492-509; 1 5l 0- I 3)";

"l't]lie l)ro.iect exelnpts rnost con]l'ncrcial.agriculturnl activities fr'orn nearly all

rcgulations (AR 2 I 6, $ I I 09-4. 8.2.2 .dt, 223 -24. s\ I I 09-4. 8 .3 .2.f , g, l.; 225, $ I I 09-

4.8.3.3.d;229 $ 8109-4.8.3.7.a, b, ancl c; 232, $ 8109-4.9.2.c, f, atrcl ttt')";

"[Tlhc Proicct cxempts brush clcarnncc for firc prcvctlLiorl purposes ancl ntarly otlter

vcgctation modil'icatiolr activitics (n R 222, $ Sl09-4,S,3.2.a, h, l',8, h.i. j.k, ll), 1), c1. atrcl

r)"; and
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a EXHIBIT A

"[T]he Project fills a regulatory gap in County land use policy for the protection of
biological resources (AR I 13l; 9216:13-9217:17);'

(County Opp., p.24.)

The evidence cited by the County is substantial evidence supporting the finding that the

common sense exemption applied. The cited evidence shows that the Project would largely

affect the permitting process. (See AR 091 14, 09356.) Even if these permitting standards make

the permitting process more expensive and susceptible to challenges from environmental groups,

such matters are not environmental impacls and, therefore, they do not establish a ground for

CEQA review.8

Petitioner contends that the County has not met its burden because there is evidence in

the record of the Project's significant adverse impact on the environment. The courl in the

previous section found a similar contention unpersuasive. However, Petitioner cites to additional

record evidence in opposition to the common sense exemption. That evidence is, therefore,

considered here.

The first document cited by Petitioner is a memorandurn from a retained consultant,

ECorp Consulting. The author of that report states that the Project has the potential to increase

fire hazards and cause adverse air quality/greenhouse gas impacts, interfere with extraction of

mineral resources and corresponding transportation issues (from trucking in outside mineral

resoulces), and interfere with farming resources and related changes to rural community

character. (AR 001 839-43.)

The County contends that consultant's memorandum does not support Petitioner's

argument because it consists only of conclusory statements and unexplained opinions. The court

agrees.' The author of the memorandum states, for example, "[t]he Ordinance would change the

way vegetation is removed or managed and could result in an increase in fire hazard." (AR

1840.) The nature of this purported change is not identified nor does the author state in any

meaningfirl way how the change would exacerbate the risk of wildland fire. This omission is

I SeePub,ResourcesCode,$2l080,subd.(e)(2);Cal.CodeRegs,,tit. l4,$15382["Aneconomicorsocial
change by itself shall not be considered a significant effect on the environment"J.
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critical, as the author's conclusion is not intuitive: The Ordinance exempts brush clearance lor

fire prevention when required or permitted by the Fire Prevention District, for example. (See,

AR00222-225,A0229,00232.) As a further example, it is asserted that the Ordinance would

"hamper or preclude extraction of or access to the aggregate resources." (AR I 841 .) The basis

for this assertion is not explained.

Nonetheless, in its reply brief, Petitioner argues that the County has failed to persuasively

address the risk of fire. It points to evidence in the record given on behalf of the Central Ventura

County Fire Safe Council. (AR 840-841.) In testimony before the Board, a representative of

that entity asked the County "not [to] increase any financial burden on the landowners to

maintain a reasonable level of safety from wildfires," (AR 840, emphasis added.) He urged that

property owners "should be able to clear flammable vegetation using acceptable, good

management practices to the outer parameter of their lands and commercial orchards or any

commercial plantings, the safe separation distance is dependent upon the orientation of the slope,

the vegetation height and density and other recognized safety factors." (AR 841,) This would

appear to be principally in response to the provision of the Ordinance requiring certain brush

ctearing for fire prevention be "performed with hand:operoted tools and without heavy

equipment." (AR 224,98109-4.8.3.2.k.) The assumption is that the Ordinance will make it

rnore expensive to clear vegetation for fire prevention. However, as noted above, brush clearing

for fire prevention is to some extent exempted from the Ordinance and, although the Ordinance

may prohibit the use of "heavy equipment" to do so in some circumstances, the financial burden

imposed by that restriction is a non-CEQA concern. (See Pub. Resources Code, $ 21080, subd.

(eX2); Cal. Code Regs,, tit. 14, $ 15382.)

Petitioner further argues that the County cannot rule out the possibility that the Project

will have a significant environmental impact because it has not considered its own Assessment

Guidelines. It suggests that the Project exceeds the Assessment Guidelines "in numerous areas"

citing "AR I 812-22021' I 839- l 843 (expert report setting forth the Assessment Guidelines

standards, and how the Ordinance surpasses them for fire, mineral resources, and others);283'7'

2838; 46'19-4725;6433-64801." (Pet. Open. Briel p. 20.)
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EXHIBIT A

't'lrc citcd cviclcncc inclrrdcs thc cutirctl,ol'tltc r\sscssnrerlt (iuitlclirrcs. as \\'ullls lcl.tcts

nnd reports subnritterl on I)etitioncr's bultirll. (AR 01812-2202,02S37-"lti. 046'19-4725, 06433-

80.) Among thcse is thc llCorp n'lcnloranrlunr lvliich, as cliscussed ittlovc, tltnkes cotlolttsory

asscrtions ri:garding Ilrc hazartls nnrl <.;orrc.sponclirtg air c;utrlity attcl grcutrltoLtse gils issttcs. ctc.,

u,ithout supporting analysis or evidcnce, (All 00lUi9-,1"i.) 'l'he tt'tct'ttttt'attcltrtn iltcluclcs

rel'crences to the Asscs.qrnent 0uicle lincs, Llrt these aro little nrorc tltatt r:ontplaints that ihc

Assessrnent Guidelinos have beerl ign<lred and/or violatccl.'nitltorrt nrr:nningfttl cxplanation as to

horvtlrer\sscssmentGuidcliries.ltaveallcgedlybeenignoreclorviolatcd. (See,c.g.,Ait0l822,

0 I 825, 0 I 826, 06460.)

The only spccilic rcl'ererrccs to purported vitrlutiorrs of the Asscssnrent Guiclcliltcs ilre

containecl.in correspolxlcnce frorn Petitioner's couttscl. (Al( 1822-ltl3tt.) Counsel rvrotetlrat th

Ordinance exceeds thc r\sscssnrent Cuiclelincs in sevcn cliscrete arerts: lire hazards, itttpacts on

ntineral rgsorlrces, impacl.s on agriculttrral resources, ilir tluality, grecttltortsc gases, contrttitnity

'character, ancl tralli arrci circulation inrpacts. (tbict.)'l'hc argunrcnt aclvanced cortcernirrg tl:e

risk of tire inabcuratcly portray the proriisions oIthe Ordinu'rce. Corn)scl's assertion that tlte

Project cxceeds the Assessrrrent Guiclclines for nining lacks nrerit bcclirse the applicablc

tlrre.shold of signilicnnco lbr urining only appiies if thc project "lrrs thc potential to ltartrller or

preclude cxtractiorr ol'or;rccess to tho aggregate rcsor.lrccs." (n R 14226.) I-lowcvct'. l'ctitioncr

has not derhonstratecl that tlre l)rojcct lias that potential,l) For the sanrc reirsons, tltc l)tu.icct cloes

not violate the Assessnrcnt Cuiclelincs tlrresholds of sigrtificance l'or trir quality, grccnltousc

gases, traltc and circrrlation.

'l'he contcntion in courrscl's lcttcr that thc PLojcct exceeds tlte Assessnlent Ciui(lclittes

threslrolds of Signilictrncc lbr inrpacts to agricultrtral rcsources is unpcrsttasive becau.sc tuost

agricrrltural operations arc sxcnlpt undcr the Orclinartcc. (r\R 00223-24.00232-33.) i\4oreover,

e Petitioncris counsel orgucd. in a lcttr'r to thc Courlt)t, that l{ivcrsitls County clctrnnincd that its lvluitiplc Spccies

tlabitnt Conscrvation I)lnrr ("ivlSLlCP") srrrp:rsscd its tlrrcslrold rll'sigrrificarrcc lor itttpact to mitrirrg opcrittittns, atttl

thcrclorc that county issrrc<l rn nlli. (AR 011697,04706-08.) 'l'ltc lncts cited lry eouttscl itt the lcttcr orc otrtside thc

rccortl. ln any cvc,:nt. thc ll.ivcrsitic MSl.lClr is casily clistinguislrctl f'rtllrr tltc l)r'<l.icct ltcre l:ccltttsc tlru l(ivosidc
MSI'lCPcorrrplctcly.sct lrsirlu sorrre lurrd prcviously z.onecl lbrrtrirtct'al rusol)rc0 tttitrirtg lo itrstead ltc ttsctl solcly lbt
conscrval ion.
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-) EXHIBIT A

the Ordinance merely specifies the types of fencing, lighting, stnrctures, etc. that can be

developed within the corridor and makes such new developments subject to a specific permitting

process. (AR 00009-00249.) The Assessment Guidelines'thresholds of significance foreffects

on adjacent classified farmland are "based on the distance between new non-agricultural

structures or uses and any common lot boundary line adjacent to off-site classified farmland."

(AR 014254.) The Project itself does not call for the creation of any new non-agricultural

structure. The Project does not create the sort of adjacent land use that could trigger the

threshold of significance analysis in the Assessment Guidelines. For the same reasons, counsel's

argument about community character is unavailing. Counsel asserted that the Project violates th

Assessment Guidelines thresholds of significance for community character because

"[r]estrictions to agricultural land uses would result in changes to communify character of the

rural areas of the County." (AR 01831.) Counsel further contended that a wildlife corridor "is

incompatible with agricultural and rural community character" and the Ordinance would restrict

property owners from using half of their property, which necessarily is inconsistent with

community character (AR 01832), but nothing in the letter, the Ordinance, or the record lends

credence to these conclusions.

Petitioner also argues that three staff reports are proof that the County ignored its

Assessment Guidelines. (AR 00290-94,01080'l l4l .) Petitioner says these documents show

that the County did not address the Assessment Guideline's thresholds of significance during the

conesponding public meetings. But Petitioner offers no authority for the proposition that CEQA

requires a lead agency to expressly consider its assessment guidelines during public meetings.

The County persuasively argues that substantial record evidence shows that it

appropriately determined that the Project was covered by the common sense exemption.

For these reasons, the court finds that the Project was not subject to CEQA review by

operation of the Class 7, Class 8 and comrnon sense exemptions.

//t
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s't' NA CI

In thc original pctition, I)r:titioncr prlearlerl r cilr"tsc o['actiorr lilr rcrulalorl,takirrg rtndcr

the Califbrnia and United Statcs Corrstitrrtions. Spc-cilically, tlre thircl cilusc o['irction \vas st)'le(l

hyPetitionclas0r)efbr"Dcclarat0r'Illclicl'UnclcrCivil I'roccdure5s 1060*Violationofl)uc

Process, h.qutl l)r'otcction, Vcstcrl l)ropcr:ty Right.s, irrrcl ltcgLrlatory'l''irl<,irrg, urrder thc Crtlitbrnia

and United Statcs Constitutions." (lletition.: pp. 5l:24-52:12.) Itr support olthat clainr.

Petitioncr alleged tlrat "[f]or thc rca.sons previously statecl. Petitionct asscrts that the Courity's

itctiorts, including odopting the Wildlif'c Conidor Orclinancc: . . . 5) violatc vcsted property rights

under tlrc Calilbrnia and U,S. Constitutions. and 6) coustitute a taking urrcler l)enn Centrul."

(Petition, i1262.) In acldition, Pctitionel assertecl a Iilth cause of aciiorr lbr "Civil Rights

Violation - 42 U.S.C. 1983." (Petition, p, 53:l-14.) lt repeated the sanrc supporting allegation

tlrat it asserteci irr.support of thc original tlrird causc of actiorr. (Pctition, 11170.)

I-Iorvever, the cauge of actiorr fbr regulatory.taking (and thc other alleged constitutional

taking violations) 'uvas onritted liom thc operative petition, the First Anrerrcled Petition ("FAP").

In the amentl|clpctition, the tJrircl cilusc of action allcges a cortstitutiorral violation but not onc

tunder the taking clauses of eithcr thc I'ederal or stiltc corrstil.ution. l{athcr, the operativc third

cause of action is said to be one lor a "Writ olManclate Under Calilornia Code of Civil

Procedure $ I085; Declaratory llcli.el'tJnder Codi ol'Civil ['r-occdurc g 1060 * Orclinarrcc is

Arbitraly and Capricior.ls."l0 ([r\P, p. 50:]-lS.) 'l'o supl:or,t thc clainr lbr "arbitraLy ancl

capiiciotts" govcrnnrcrrtal action, I)ctitioner allcgccl in tlrc nurr:nclccl pctition:

o "Givcn the lqrck of CIIQA ruvic\v, the County lailccl to support its rcgulations rvith any
scicntific or fhctual basis, lnstcad, thc Olclinarrcr: is trrbitrary arrcl capriciorrs, arrrl rrot
supported by strbstantial i:vitlcrrcc. arrcl violutcs tlrc ciuc proc'css ancl cciuai protcction
riglrts of rcsidents." (l?Al). 11 248.)

"'llteeviclerrcc l'orthc Orclinancc conrpriscs of stuclies ovcr l3 yciu's olcl, rvith no upclutcs,
rencleiirrg thc resr"rlting n:gulntiorrs questionirblc at bcst.'fhus, tltc stuclies that {brrrr the
scientillc. biological, and eviclcrrtinry barsis fbr tlro Orclinancc urc both inaccuratc antl

otrtclutccl," ([;AP, \i 249,)

0 lhis olairn was previously allcgcd ils the I'ourth cmrsc ol'action in thc or:iginal petition
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EXHIBIT A

"Petitioner as well as members of the general public will suffer irreparable harm if the

relief requested herein is not granted and the Ordinance is allowed to go into effect in the
absence of a full and adequate CEQA analysis and absent compliance with the
Govemment Code requirements," (FAP, 11 250,)

. Furthermore, while the prayer for relief in the original petition expressly referenced the

takings claim, the prayer for relief in the FAP has omitted that reference. The FAP makes

no mention of a takings claim.

These allegations give no indication that a taking claim is intended. Undeterred, Petitioner

now argues that the Project's fencing regulations constitute a taking under the U.S. and

California Constitutions, (Pet. Open. Briel pp. 32:ll-33,27.) However, that contention is

outside the allegations stated in the FAP and, therefore, is not properly before the court. It is

well established that an amended pleading supersedes the original one. (State Compensation Ins.

Fundv, Superior Court (2010) 184 Cal,App.4th I124,1130-l l3l,) Therefore, the original

petition "ceases to have any effect either as a pleading or as a basis for judgment." (See ibid.)

The court will not order relief on a ground which is not raised in the pleadings.

CLAIM FOR..VTOLATTON OF THE STATE PLANNI,NG ANp ZQNINSLAW

Petitioner contends that on March 12,2019, the Board directed staffto revise the overlay

zone map to remove all property within the Los Padres National Forest (citing AR 00290-94)- It

fi.nther contends that in doing so the Board did not comply with the State Planning and Zaning

Law. Specifically, Petitioner says the Board ignored Government Code section 65857, which it

argues required that the issue first be refened to the Planning Commission for report and

recommendation.

The overlay zone which was part of the Project as it was considered by the Planning

Commission on January 3 l, 2019, included area located within the Lockwood Valley and the

Los Padres National Forest. (AR 01142.) At that lime, the Conrmission heard requests from

Lockwood Valley residents to remove their properties lrom the overlay zone. The Commission

ultimately recommended that the Board rernove the Loclcwood Valley from the overlay zone.

(AR 01090-91 .) However, the Commission did not discuss or recommend the more substantial

step of removing lhe entire Los Padres National Forest from the overlay zone. (AR 081 56-

8698.) That is, planning staff removed only the Lockwood Valley, leaving the rest of Los Pad

- 36-
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EXHIBIT A

National Forest in the overlay zone. (AR 01091.) Later, at its March l2,2Al9 hearing, the

Board directed staff to prepare a revised overlay map excluding all of the Los Padres National

Forest. (AR 00290-94.)

The essential elements for a claim for viotation of the State Planning and Zoning Law

are: (l) improper admission or rejection of evidence or an error, irregularity, informaliry, neglect

or omission as to any matter pertaining to petitions, applications, notices, findings, records,

hearings, reports, recommendations, appeals, or any matters of procedure subject to this title;

(2) that the enor was prejudicial; (3) that the party complaining or appealing suffered substantial

injury from that eror; and (a) that a different result would have been probable if the enor had

not occurred, (See Gov. Code, $ 65010, subd. (b); see also Rialto Citizensfor Responsible

Growth v. City of Rialto (2012) 208 Cal.App.4th 899, 917 [noting that the petitioner made no

attempt to show that the defective notice was prejudicial, caused substantial injury to anyone, or

that a different result was probable absent the defect].) Here, Petitioner has not established the

third element of its claim.

The evidence shows that in conjunction with the Planning Commission hearing on

January 3l,2019,Petitioner submitted a letter to the Commission requesting that all of the Los

Padres National Forest be rernoved from the overlay zone. (AR 004480.) Specifically,

Petitioner asked that "[a]ll properties in the National Forest, including the Lockwood Valley

should be exempt from this ordinance." (lbid,) In other words, Petitioner is now crying foul

because the Board did precisely what Petitioner asked the Board to do. Consequently, Petitioner

has not shown "that the [alleged] error was prejudicial and that [it] suffered substantial injury

from that error." (See Cov. Code, $ 65010, subd. (b).) Petitioner's claim under the State

Planning and Zoning Law is dismissed.

coNCLUST_gN

For these reasons, the petition is denied, and the claims stated therein are ordered

dismissed.

lil

t/t
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EXHIBIT A

Counsel for the County is directed to prepare, serve and lodge a proposed judgment

pursuant to California Rules of Court, rule 3.1590, subdivision (f).

The clerk is directed to serv€ this statement of decision upon the parties.

Dated: March 1/,ZOZZ
MARK S. B
Judge of the Superior Court
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EXHIBIT A

PRO0tr oF $liltvlco

sli\'t'D ot: cn Lil;ollNln

COUN'I'\' OI' VHN'f UITI\
ss

Case Nunrl)cr; 56-201 9-00527t1 I S-CU-Wivl"V-li\

Casc'l'itlc: Vcnturl County Co:rlition ol'Lirbrlr Agricultrirc :tnd llu.siness r'. County ol'

Vcntunr

I am enrploycd in the County ol'Vcntura, Stute ol'Califbrnia. I atn ovcr tlrc agc oll l8 year.s itttcl not a

party to thc lbovc-cntitlcd action. i\41,busincss udclress iS 800 S, Victor,ilr Avenue, Vctttttrit, Cr\

93009, On thc clatc set lorth bclttrv, I scrvcd thc rvitltirt:

S'tr\TDNIfiN'f O It DfiCISIO N

On thc lbllorving namecl partics

)
)

)

'l'il fany North
Jeth'ey IJarnes

Franchcsca Verdin
800 So. Viotoria Avenue, I-lC lBi0
Ventura, CA 93009

Michael l{obinsbn Dorn
Brett Kclrte
Uriivcrsity of CA, Irvine Scliool o1'Laiv
P.O. Box 5479
Irvine, Cr\ 92616

I declarc rtridcr pcnalty of llcrjurl' tliiit tlic
execrrtcrlon 3 /lS ,21J22 nl Vcntura

BRENDA I-. McCOItlvllCK, Supurior Cour(

llixccr.rtivc Ol'flccr iincl Cicrk

Jcflicl' rVlangels

13cnjarnin llcznick
Kclry Shapircr

Sccna Sanrinri
1900 Avenue of the Stars, T'l'Floor
I-os Angelcs, Cr\ 90067

Kerry Shapiro
Mlattherv I-liriks
Martin P. Srattc
'frvo firnbarcaclcro Ccntcr, 5tl' Floor
San lrrancisco, Cr\ 941 I I

lbrcgoirrg is truc and couccl attcl tltat this tloutttrcrtt is

, Calil'ornia.

BY PEIISONAL SEIIVICII: I causcd a copy of said docurncnt(s) to be hand dcliverccl ro
the interested party at tlre addrcss sut lorth abovc ol't 

-at 

_-*--.-..__* n.rn./p.r'n,

..X .IIYJVIAIL: Icauseclsr,rchcnvelopctobctlepcrsitucl irrthcrulil ntVcntrrrr,Calilornin. Iam
readily larniliarrvith the court's practice fbrcollcution and proccssing ol'rlail. lt is dcpositcclrvith
the U.S. Postal Scrvice on the dated listed belorv.

_ UY ITACSINIILE: I causccl said docurnents lo bc scnt via l'lcsirnilc to thc itttcrc.stutl pnrty at

thc lacsiinilc nurlber set forth abovc r.i,itlr no noticc ol'error at fiorrr tclcplrottc nuurbcr

r\rtlrur'l', Alvara.
Court Jucl icial Sccrurtrrr),

B)':

V
en

tu
ra

 S
up

er
io

r 
C

ou
rt

 A
cc

ep
te

d 
th

ro
ug

h 
eD

el
iv

er
y 

su
bm

itt
ed

 0
4-

22
-2

02
2 

at
 1

1:
28

:1
8 

A
M



I

2

3

4

5

6

7

8

9

l0

ll
T2

lj
t4

15

I6

t7

l8

t9

20

2l

22

23

24

25

26

27

28

PROOF OF SERVICE

STATB OF CALIFORNIA, COUNTY OF VENTURA

I am a resident of or employed in the Counfy of Ventura, State of California. I arn
overtheaseof lSandnotaoai'tviothervithinaction. IamemplovedbvtheCountyof
Ventura (Counfv) and my businelss address is County Counsel'sOftjce, 800 South
Victoria Avenue, LIC #1830, Ventura, Calilornia 9t009.

On March 21,2022,I served the within IPROPOSED] JUDGMENT on:

Benjamin M. Reznick
Seena Max Samimi
Neill Brower
Jeffer Mangels Butler & Mitchell LLP
1900 Avenue of the Stars, 7th Floor
Los Angeles, California 90067-4308
B MR@j mb m. c om; nb a @j m b m, com;
SXS@}mbm.com

txl (STATE) I declare under penalty of perj
California that the foregoing is true and
Ventura, Califomia.

Kerry ShaPiro
Matthew D. Hinks
Martin P. Stratte
Jeffer Mangels Butler & Mitchell LLP
Two Embarcadero Center, 5th Floor
San Francisco, Califonia94l I l-3813
KS a @j m b m. co m; MH 2 @j ntb m. c o nt;
M2S@jmbm.com

ury under the laws of the State of
correct. Executed on March 21,2022, at

Michael Robinson-Dorn
Brett Korte
Michelle Avidisyans
Environmental Law Clinic
UC Irvine School of Law
P.O. Box 5479
Irvine, California 926 16- 5 47 9
mr o b i ns o n- dor n@ I aw. uc i. e du ;
b ko r te. c I ini c@law. uc t. edu

txl by electronic service. Based on a court order, a court rule or an agreement of the
parties to accept electronic service, I electronically served said documents from to
the above-named person(s) at the electronic address(es) as indicated above,

tX] by standaid County mail practice. I enclosed a true copy of each of said
documents in a sealed envelope addressed to the above-named person(s) as

indicated above, and placed the envelope for collection and mailing fbllowing' 
ordinary business prabtices. I am readily familiar with this business's practice for
collecting and processing correspondence for mailing with the United States Postal
Service. On the same day that correspondence is placed for collection and
mailing, it is deposited in the ordinary course of business with the United States
Postal Service with postage fully paid.

J

IPROPOSEDI JUDGMENT
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PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF VENTURA

I am a resident of or employed in the County of Ventura, State of California.  I am
over the age of 18 and not a party to the within action.  I am employed by the County of
Ventura (County) and my business address is County Counsel’s Office, 800 South
Victoria Avenue, L/C #1830, Ventura, California 93009.

On April 22, 2022, I served the within NOTICE OF ENTRY OF JUDGMENT on:

Benjamin M. Reznick
Seena Max Samimi
Neill Brower
Jeffer Mangels Butler & Mitchell LLP
1900 Avenue of the Stars, 7th Floor
Los Angeles, California 90067-4308
BMR@jmbm.com; nb4@jmbm.com;
SXS@jmbm.com

Kerry Shapiro
Matthew D. Hinks
Martin P. Stratte
Jeffer Mangels Butler & Mitchell LLP
Two Embarcadero Center, 5th Floor
San Francisco, California 94111-3813
KS4@jmbm.com; MH2@jmbm.com;
M2S@jmbm.com

Michael Robinson-Dorn 
Brett Korte 
Michelle Avidisyans
Environmental Law Clinic
UC Irvine School of Law
P.O. Box 5479
Irvine, California 92616-5479
mrobinson-dorn@law.uci.edu;
bkorte.clinic@law.uci.edu

[  ] by electronic service.  Based on a court order, a court rule or an agreement of the
parties to accept electronic service, I electronically served said documents from to
the above-named person(s) at the electronic address(es) as indicated above.

[X] by standard County mail practice.  I enclosed a true copy of each of said
documents in a sealed envelope addressed to the above-named person(s) as
indicated above, and placed the envelope for collection and mailing following
ordinary business practices.  I am readily familiar with this business’s practice for
collecting and processing correspondence for mailing with the United States Postal
Service.  On the same day that correspondence is placed for collection and
mailing, it is deposited in the ordinary course of business with the United States
Postal Service with postage fully paid.

[X] (STATE) I declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct.  Executed on April 22, 2022, at
Ventura, California.

                                                       
         Jennifer Talmadge

NOTICE OF ENTRY OF JUDGMENT
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